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Set out below are our submissions to the Senate Legal and Constitutional Committee Inquiry into Legal Aid and Access to Justice. 

About Immigration Advice and Rights Centre

The Immigration Advice and Rights Centre (IARC) is the only community legal centre in New South Wales specialising in the provision of advice, assistance, education, training, and law and policy reform in immigration law. IARC provides free and independent advice to almost 5,000 people each year and a further 1,000 people attend our education seminars annually.  IARC also produces The Immigration Kit, a practical guide for immigration advisers, and conducts education/information seminars for members of the public. Our clients are low or nil income earners, frequently with other disadvantages including low level English language skills. 

IARC was established in 1986 and since that time has developed a high level of specialist expertise in the area of immigration law. We have also gained considerable experience of the administrative and review processes applicable to Australia's immigration law. Since 1986 IARC has used its expertise to make contributions to legal and policy discussion with a view to reforming the area of migration law and assistance so as to make it more accessible to those it affects. 

IARC’s concerns regarding Legal Aid and Access to Justice

1. Access to Migration Agents

1.1 IARC is the only Community Legal Centre (CLC) in New South Wales specialising in the provision of immigration advice and assistance. Only 4 other CLC’s in NSW have registered migration agents who provide such advice free of charge. 

1.2 Immigration advice in Australia can only be provided by migration agents who are registered with the Migration Agents Registration Authority (MARA).  This creates a prima facie access issue in that any person seeking immigration advice must gain access to a registered migration agent. 

1.3 MARA’s Annual Report for 2001/2002 shows that, as at 30 June 2002: 

· there were 2,773 registered migration agents in Australia;

· of those 2,773 registered migration agents, only 270 were non-profit agents. The remaining 2,503 were fee-charging agents; 

· the trend is that a decreasing proportion of migration agents are  practicing on a non-fee-charging basis. 

The above figures are of concern for several reasons. Firstly, they illustrate that there are very few registered migration agents in Australia, and even fewer in NSW. Secondly, a very small proportion of migration agents practice on a non-commercial basis. Thirdly, the trend of a decreasing proportion of migration agents practicing on a non-fee-charging basis is of concern in a climate where access to migration advice is already limited, limiting considerably the ability of the socio-economically disadvantaged to access such services. 

1.4. Migration agent registration must be renewed annually. Initial and repeat registration is both costly and administratively cumbersome. Typically, costs for  initial registration are in the order of $5,000, broken down as follows:

	Initial Registration

	Requirement
	Approx. average. Cost p/a

	Contacting MARA - $4.95 per minute.
	$50

	Migration  Agent course (costs vary depending on course provider.  Costs range from $700 for an abridged or discounted course, to $2000 for a full course)
	$1400

	MARA Examination
	$1250

	Australian Federal Police Name Check
	$36

	Published notice of Intention to register as a migration agent
	$600

	Application fee
	$1760 (initial registration – Commercial agents)

$160 initial registration  - for non-profit  agents)



	Australian Federal Police criminal check
	$36


	Ongoing Costs of Practice as a Migration Agent

	Requirement
	Approx. Cost p/a (paid for each year of practice)

	Re-registration fee
	$1050 (commercial agents only)

$105 (non-commercial)

	On going education (required to do 10 Continuing Professional Development (CPD) points. Cost depends on course providers, but due to complexity of administering CPD courses, providers  of free CPD courses are struggling to provide this community service . Cost of CPD courses vary, depending on the provider
	$1000

	Maintaining Professional Library (eg. LBC Immigration Law CD)
	$2,200 (commercial)

$1,100 (non-commercial)


NB: No concession is available for the MARA examination fee ($1250.00) for those intending to practice on a non-fee-charging basis.  The only concessions available for non-charging migration agents are in respect of the initial registration fee, reducing approximate initial registration costs for non-profit migration agents to around $3,400 (some service providers offer discounted rates for courses to non-profit migration agents, which can further reduce that cost).  

Ongoing costs of registration are in the order of $2,200 per annum for non-commercial agents, and $4,200 for commercial agents. These are large sums which must be borne by the migration agent and or service providers such as IARC. For organisations with limited funding, such as IARC, these costs are extremely prohibitive. 

1.5
We are concerned that the trend of a decreasing proportion of non-fee-charging migration agents is likely  to continue as the costs of registration and of satisfying ongoing costs/requirements for re-registration continue to increase, making it unviable to practice on a non-commercial basis.  Of particular concern are the additional procedures which have recently been prescribed by MARA in relation to the provision and administration of CPD (continuing professional development) courses. Those procedures will inevitably increase the cost of CPD courses, and will provide a further financial barrier to practicing on a non-commercial basis. In contrast to commercial migration agents, non-commercial agents cannot adjust their charges to accommodate the increased costs of registration and practice.

1.6
In addition to its core activity (provision of immigration advice and assistance to disadvantaged members of the community), IARC also provides free or heavily discounted  CPD seminars to other providers of non-profit migration advice. Due to the increasingly demanding administrative requirements from MARA regarding the provision of CPD courses, and the limited resources available at organisations such as IARC, it is unlikely that service providers such as IARC can continue providing free/ discounted courses. This will result in non-profit migration agents having to pay large sums to satisfy their CPD requirements, and is likely to result in a further decline in the number of non-profit migration agents, exacerbating an already concerning access issue. 

2. Funding Restrictions

2.1
Current Sources of Funding for IARC

IARC receives funding from both the State and Federal governments through the CLC Funding Program, administered by the Legal Aid Commission of NSW.  

IARC also receives funding from the Department of Immigration and Multicultural Affairs and Indigenous Affairs (DIMIA) through the Immigration Advice and Application Assistance Scheme (IAAAS).

2.2
Current Access to Legal Aid 

At present legal aid is only available for immigration matters involving judicial review in the Federal Court or High Court. In those cases, legal aid is only available if the matter is one which: 

(a) involves a question of law which has not yet been settled by the High Court or Full Court of the Federal Court; or

(b) the matter is one in which the proceedings seek to challenge the lawfulness of detention, not including a challenge to a decision about a visa or a deportation order. 

Legal aid is not available in respect of judicial review of migration matters which fall outside the above parameters. 

2.3
Immigration Advice and Application Assistance Scheme (IAAAS)
Funding is also available under the IAAAS, administered by DIMIA. The IAAAS is designed to provide disadvantaged people with free advice and application assistance in relation to immigration applications in Australia. Assistance and advice provided under this scheme is funded by the Commonwealth at no cost to the applicant. 

In the 2001/2002 financial year, the total IAAAS funding was comprised as follows:

· $5.9million for application assistance to protection visa applicants in immigration detention;

· $239,000 for application assistance to disadvantaged protection visa applicants in the community; 

· $111,000 for application assistance to other disadvantaged visa applicants in the community; and

· $320,000 for immigration advice to disadvantaged protection visa applicants in the community. 

Whist application assistance and immigration advice for protection visa applicants in immigration detention deservedly takes a large slice of the IAAAS funds, (and it is not our submission that this sum is sufficient), the funds allocated for application assistance and immigration advice for non-protection visa immigration matters ($111,000) is not sufficient to meet community needs.  

Further, IAAAS has strict guidelines as to who can qualify for IAAAS assistance, leaving those who do not fall within these guidelines without access to free immigration advice. Whilst the IAAAS funding is an important source of funding for community immigration advisory services such as IARC, the extent of the funding falls considerably short of the costs involved in providing an effective free migration advice service
. 

3 Specific concerns re particular groups of disadvantaged persons

3.1 Residents of rural and remote areas:  IARC’s telephone advice line receives a large number of inquiries from people living outside the Sydney Metropolitan area. We are currently not aware of any non-charging migration agents in rural and regional New South Wales, outside the Sydney/Wollongong/Newcastle area.  Disadvantaged persons in rural and remote areas do not have the support of the types of agencies existing in the cities and are particularly vulnerable. At the same time, the kinds of migration problems in remote areas are those that require skilled advice. The kinds of immigration advice that could appropriately be provided by community based agents in these areas quite often relate to partner visas, including domestic violence issues. 

3.2 Detainees seeking immigration assistance other than protection visas: Many detainees are not seeking protection visas but are unlawful non-citizens who have overstayed their visa or had their visa cancelled because it is alleged they have breached a visa condition.  Student visa holders, for example, are subject to automatic visa cancellation if they do not meet their course attendance requirements.  Detainees face complex immigration issues – and decisions often need to be made within strict time limits or the opportunity is lost. Detainees can engage a fee-charging migration agent to advise them in detention but if they do not have the financial resources to do this then they will find it difficult to obtain access to independent immigration advice. There is no service that is funded to provide immigration advice and assistance at Villawood.  IARC assists detainees through the telephone advice service, but does not have the resources to provide advice in-person at Villawood. 

3.3
Prisoners with immigration issues: We receive many inquiries regarding immigration issues relating to prisoners. These inquiries are usually made by welfare officers on behalf of prisoners. The majority of the inquiries concern cancellation of visas or deportation but there are also a number of inquiries regarding general migration matters such as spouse visas and protection visas. It is very difficult for prisoners to obtain adequate advice regarding immigration issues. There are no organisations funded to provide free migration services in prison. If a prisoner is unable to pay a private migration agent they are limited to obtaining advice by phone from organisation such as IARC. Many prisoners find themselves in situations where they must act for themselves in seeking review of a cancellation or deportation order. The difficulty for unrepresented applicants in such proceedings is further discussed below. 

4 Participation in the Review Process

In immigration cases, review tribunals (Migration Review Tribunal, Refugee Review Tribunal and Administrative Appeals Tribunal)  advise that representation is not necessary and, in general, are helpful to unrepresented applicants.   However, the ability of unrepresented disadvantaged people to participate effectively in tribunal processes is hampered by the complexity of the immigration legislation, which in some areas is weighted against effective participation by applicants. 

One area of particular concern is in relation to review of  visa refusals and cancellations for people who have not met “the character test”.  Most visa ap​plicants are required to pass “the character test” to be granted a visa. Even permanent residents of Australia who have been resident in Australia for many years can have their visa cancelled on character grounds. This could include a substantial criminal record (more than 12 months imprisonment) or general conduct such as breaches of immigration law.  Decisions to refuse on cancel a visa on character grounds may be able to be reviewed in the Administrative Appeals Tribunal. In our experience, people who are not represented before the Tribunal face considerable difficulty in presenting their case effectively, particularly if they face other social disadvantages such as being of non-English speaking background or being illiterate.  The consequences of being unsuccessful are severe, particularly in cases of cancellation because of criminal conduct.  In these cases an unsuccessful applicant has a life-long ban on returning to Australia. 

The barriers to effective participation include:

· Time limits.  An applicant in Australia must lodge the review (for applications regarding the character test) within 9 days of being notified of a decision to cancel a visa.   The Administrative Appeals Tribunal must make a decision within 84 days of the applicant being notified of the decision or the Tribunal is taken to have affirmed the decision.

· Onus of proof.  It is up to the visa holder to satisfy the Department that they pass the character test, rather than it being up to the Minister to prove that the visa holder does not pass the character test.   The reversal of the usual onus of proof means that the applicant must present her/his case well to be successful.  

· Minister’s powers.  The minister, acting personally, can refuse the visa after the AAT may have overturned the decision. In doing so, the Migration Act gives him the power to ignore the rules of natural justice which would normally apply to administrative decisions. The only review option left available is judicial review by the Federal Court or the High Court

Recent legislative change also limited applicants access to judicial review in immigration matters. Whilst all of these changes restrict access to justice by members of the community, one aspect of these changes which impacts particularly heavily on disadvantaged people is the abolition of class actions in migration law.  For financially disadvantaged applicants a class action was a method of participating  in a test case without having to bear the full costs of the proceedings.   Two recent class actions in the High Court included almost 7,000 applicants.  In these cases, Muin v RRT and Lie v RRT, the High Court found that the Tribunal had acted without proper procedural fairness in the cases. The legislation, which commenced in October 2001, prevents the commencement of ‘class actions’ in migration matters unless the Federal Court directs that it is desirable for the efficient conduct of proceedings or the applicants are in the same family unit. 

5 Summary and conclusion

The above is indicative only of the main concerns IARC has regarding current legal aid and access to justice issues. 

IARC provides a necessary service to disadvantaged members of society who are effected by immigration decisions and processes, and who would  not otherwise have access to independent and reliable immigration advice/ assistance. While IARC recognises that the IAAAS and legal aid are valuable sources of funding, those sources are not adequate in meeting community needs or the costs of providing an effective immigration assistance service. For services like IARC to continue and to be able to meet community needs together with the growing and ongoing costs of registration and re-registration, additional funding is required. Without additional funding access by disadvantaged and vulnerable people to reliable and independent immigration advice and assistance will be further curtailed.  

Regards

IMMIGRATION ADVICE AND RIGHTS CENTRE

Suhad Kamand

Director/Principal Solicitor
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Level 4

414 Elizabeth Street

Surry Hills NSW 2010

Phone: +61 2 9281 1609 (Admin Line)

Fax: 
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Email: Suhad_Kamand@fcl.fl.asn.au
� The inadequacy of the $111,000 (amounting to 124 new visa applications) allocated under the IAAAS to application assistance for non-protection visa applications can be seen from the following: 


In 2000-2002, IARC provided full application assistance to 36 clients under the IAAAS, but opened 147 new files. 


In addition to the above, approximately 5000 people seek IARC’s assistance each year in telephone or face-to-face advice sessions, and up to 1000 people attend our education seminars each year. 





