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Terms of Reference
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(a)
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(b)
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SUMMARY & RECOMMENDATIONS

Legal Aid: Failing to deliver access to justice

The Commonwealth government should increase legal aid funding to address the crisis in legal aid and access to justice: to meet its responsibility to foster legal citizenship and to curb the shifting of costs onto courts, social welfare agencies, individuals and our democratic system.  

Legal Aid Impact Studies should be introduced to identify legal aid resources needed in relation to new legislation and policies.

National Legal Aid Scheme: the role of Community Legal Centres

In Australia’s unique mixed model legal aid system, legal aid commissions, community legal centres and private lawyers have different but complementary roles to play. 

Community Legal Centres’ focus on providing early intervention, outside-litigation services.  They have developed a unique service delivery approach which is particularly accessible to people with complex and disadvantaged needs; they are community based giving them insights and strong connections in local communities; they are experts in community law; they adopt a holistic approach that draws on their casework and understanding of community to inform legal education and law reform.  

The cost effectiveness of community legal centres is well documented, with centres doubling the extent of their work through volunteers and community support.  

The government should confirm the essential role that Community Legal Centres play within Australia’s mixed model legal aid system.

Community Legal Centres: Impact of under-resourcing on access to justice

Despite increases in the Community Legal Centres funding program, existing centres have experienced an erosion in funding over the last five years. In 2001-02 almost half of community legal centres in Victoria received less than the level of funding accepted as equivalent to three full time positions. 

The reduction in Community Legal Centre funding has been parallelled by an overwhelming increase in demand for Community Legal Centre services. 

Low wages, lack of resources, overwhelming demands for legal assistance and the impact of tax law has resulted in centres’ experiencing enormous difficulty in employing and retaining staff.  

The commonwealth government should work towards baseline funding for Community Legal Centres in line with the National Association of Community Legal Centres’ budget submission.  

Searching for Geographic Equity: some lessons from Victoria

Lessons from the Review of the Victorian Community Legal Centre Funding Program highlight the complexity in assessing geographic equity; confirm that existing centres are generally well located in terms of access and legal need, and that governments need to work towards baseline funding for Community Legal Centres.  

Unmet legal need: establishing new centres

Shifting funds or prioritising new programs over baseline funding for existing centres, is not the answer to areas currently without access to a Community Legal Centre.  Additional funds are required to meet this need. 

A community development approach should be taken in identifying legal need and establishing new centres.  

Access by technology: increasing access for middle Australia 

Information technology has the ability to increase access to legal information for many people. However it cannot replace the need for face-to-face advice, particularly for people with complex and disadvantaged needs.
Commonwealth and State Matters: the impact of a change in policy

The introduction of the Commonwealth / State funding divide has introduced an artificial distinction between jurisdictions and legal matters; has abandoned the notion that the Commonwealth has a special responsibilities to provide legal aid; and (against the trend in human services) moves away from a client centred approach.  

The Commonwealth / State funding divide should be abandoned and replaced by a return to an inter-governmental co-operative model based on cost-sharing arrangements. At the very least, more flexibility between commonwealth and state matters and in legal aid guidelines is required to increase workability.  

Family matters

Community Legal Centres experience significant problems with the current legal aid arrangements for family law matters:

· Legal aid funding is extremely limited in family law matters resulting in an overwhelming demand for family law assistance from Community Legal Centres, a significant increase in self-represented litigants and an increasing disengagement from the legal system.  

· The availability of legal aid funding for family law matters should be increased to address unmet need for legal assistance.   

· There needs to be greater recognition that primary dispute resolution is often inappropriate in family law matters particularly where there is family violence or child abuse.  

· Given that family violence is a ubiquitous element of many family law matters but that most family violence applications are made under State law, the Commonwealth should extend Commonwealth legal aid funding to family violence applications made under either Commonwealth or State law.  

· The application of uniform funding caps to family law matters should be removed altogether to avoid the current arbitrary and unjust outcomes. At a minimum the cap should be increased significantly and applied more flexibly to take into account the individual circumstances of the matter.  

· Legal aid should be more readily available for property settlements. 

· Financial caveats should not be used where they would lead to poverty and hardship.  

· Legal aid guidelines should be flexible to allow civil matters arising from family breakdown, including credit, debt and tenancy matters to be funded from commonwealth funds. 

· Legal aid funding for child representatives should be increased.  

· The number of private lawyers doing legally aided family law work has reduced, principally because of the low fees paid.  This problem should be urgently addressed by increasing legal aid fees for family law matters and by increasing the number of in-house legal aid lawyers doing family law, particularly in rural and regional areas. 

Civil matters

Legal Aid should be available for all civil matters where a citizen’s human rights are in issue.  In particular the system should support people with complex and disadvantaged needs in gaining respect and protection for their human rights. Civil matters should have equal priority to criminal and family law matters.  

In particular access to justice requires the availability of legal aid to be increased in refugee & immigration, social security and discrimination matters.  

State matters

A joint Commonwealth / State approach is needed to reverse the impact that cuts to legal aid funding coupled with the introduction of the commonwealth / state matters regime, has had on the availability of legal aid in State matters.  

Flexibility in the application of funding to areas of need, particularly in relation to commission surpluses is required. 

Pro bono legal services

While private lawyers undertake a substantial amount of legal work pro bono, this can not substitute for a properly funded legal aid system.   

Adequate legal aid funding would increase the private professions’ confidence in the legal system and enhance pro bono contributions.  

Litigants in Person

Reduction in legal aid funding has been paralleled by a significant increase in self-represented litigants. The impact of self-representation is felt widely felt: from the additional stress on litigants who are already under significant pressures; to the increased costs of litigation and social welfare; to the undermining of confidence in the justice and democratic systems.

INTRODUCTION 

Federation of Community Legal Centres (Vic)

The Federation of Community Legal Centres (Vic.) Inc (“the Federation”) is the peak body for forty-seven Community Legal Centres across Victoria, including both generalist and specialist centres. Generalist legal centres provide a range of services to people in their local geographical areas. Specialist centres focus on particular client groups with specific needs (including women, Indigenous people and young people) or on particular areas of law (including disability, mental health, employment, welfare rights, consumer and tenancy).

Community Legal Centres provide free legal advice and assistance, advocacy, and community legal education, and initiate law reform to enhance access to justice. Centres are located across the Melbourne metropolitan area and in rural and regional areas including Geelong, Frankston, Warrnambool, Mildura, Ballarat, Morwell and Albury Wodonga. Centres are managed by community-based committees of management and are accountable through them back to the community. 

Community Legal Centres in Victoria assist in excess of 50,000 people each year.  Overwhelmingly, the people who use Community Legal Centres are on low incomes, with most receiving some form of pension or benefit.  Community Legal Centres also see a considerable number of people from culturally and linguistically diverse communities.  

Centres are unique in the extent to which they harness a significant level of volunteers and community support to extend their work.  In Victoria, the value of volunteer contributions has been estimated to be equal or close to equal to government funding received.
    

A number of working groups operate within the Federation, made up of interested workers and volunteers from centres. These groups focus on specific issues such as Corrections, Violence Against Women and Children, Refugees and Immigration Law, Youth Issues, Human Rights and Justice for All. Working groups work on policy and law reform relevant to their particular issue.

This Submission: clarifications

This submission focuses on the impact that Commonwealth policies and funding decisions have had on legal aid and access to justice – particularly in relation to the Commonwealth legal aid guidelines and legal aid programs. However, given the joint funding arrangements for legal aid it is clear that changes in Commonwealth policy and funding arrangements have also had an impact on State legal aid and access to justice arrangement.  To this extent, these State issues are discussed in this submission.  

In relation to the terms of reference, Community Legal Centres are a partner in our mixed legal aid system and in access to justice.  Therefore we have addressed the impact of Commonwealth policies and funding on Community Legal Centres in reference (a), rather than in reference (c).

Another Inquiry: delivering better justice outcomes

There have been numerous inquiries and reports on the Australian legal aid system over the past 15 years with Community Legal Centres making significant contributions to the debate.  In particular the Senate Standing Committee on Legal & Constitutional Affairs: Inquiry into the Australian Legal Aid System (1996-1998) conducted a detailed inquiry into legal aid and made many recommendations seeking to improve access to justice.  

In committing significant time and resources to this new inquiry we ask in return for a commitment to ‘doing justice’ - ‘talking justice’ is not enough.  We refer to the National Association of Community Legal Centres’ discussion paper “Doing Justice: acting together to make a difference”
 which calls on the key stakeholders to work together to deliver better justice outcomes for all Australians.  It is time for us to confront the issues with legal aid and fulfil the promise of access to justice.    

CAPACITY OF CURRENT LEGAL AID AND ACCESS TO JUSTICE ARRANGEMENTS TO MEET THE COMMUNITY NEED FOR LEGAL ASSISTANCE

Legal Aid: failing to deliver access to justice


Increasingly people who cannot afford a private solicitor are unable to access legal aid.  They cannot meet the unrealistically tight means and merits tests or legal aid is not available for their legal matter. 

Inadequate funding for legal aid has been building up over many years:  

“In 1992, the Law Council of Australia estimated that an extra $50 million per annum was required simply to restore legal aid funding to a level that would provide assistance to all who were eligible in 1987-88. In 1996, National Legal Aid estimated that restoring funding to 1991 levels would require an additional $64.9 million per annum.”  

In 1994 the National Association of Community Legal Centres commented: “The reduction of legal aid in family and civil law and a tightening of the means test, across all areas of law, are a direct result of funding failing to meet the need for legal aid. Reducing the availability of aid has caused pressures on other legal service providers, in particular Community Legal Centres, with the result that many people receive no assistance at all”. 
  

Despite general agreement in the legal and social welfare community that legal aid had reached a crisis point
, in August 1996 the Commonwealth Attorney General announced that “from 1997-98 the Commonwealth would no longer provide funds to support the growing demand for legal aid matters arising under State and Territory laws … accordingly, the Commonwealth outlays will be reduced by $33.16 million from 1997/98.”
  This marked not only a drastic reduction in legal aid funding, but also the introduction of a new funding structure based on Commonwealth responsibility for matters of commonwealth origin and state responsibility for matters of State origin.  

While funding for legal aid has decreased, the justice system has become increasingly complex.  There has been a dramatic expansion in laws governing the lives of citizens.  Citizens are increasingly required to expertly manage their own legal obligations, for example to interpret and comply with taxation self-assessment. Privatisation and out-sourcing by government means that citizens must negotiate with a proliferation of providers to access basic utilities and services.  

Legal citizenship is a fundamental right underpinning our modern democracy.  The concept that each citizen is equal before the law and should have access to justice is essential to the community’s confidence and compliance with the law.  However there has been a failure of governments to recognise and implement legal citizenship. Instead, access to justice is an empty promise for many people: for the very poor with legal problems that are not considered a “priority” by government, for the working poor that do not meet the stringent means test but are unable to afford a private practitioner, for those that qualify for ‘capped’ legal aid that is insufficient to resolve their legal matter.  

This failure to provide access to justice is in part about saving costs.  Yet the costs of providing legal aid cannot be assessed without considering the costs of not providing legal aid.  These include:

· increased litigation costs particularly increased court time and resources, 

· costs to social security and welfare agencies, community legal centres and charities, 

· personal costs to the individual, and 

· costs to our justice system and democratic system of governance.  

The introduction of Legal Aid Impact Studies would at least ensure that the impact of new legislation and policies on legal aid funding is known and accounted for.  

Recommendations:

The Commonwealth government should increase legal aid funding to address the crisis in legal aid and access to justice; to meet its responsibility to foster legal citizenship and to curb the shifting of costs onto courts, social welfare agencies, individuals and our democratic system.  

Legal Aid Impact Studies should be introduced to identify legal aid resources needed in relation to new legislation and policies.

EQUITY AND UNIFORM ACCESS TO JUSTICE 

Inquiry Term of Reference: 

(a)  National equity and uniform access to justice across Australia, including in outer-metropolitan, regional, rural and remote areas; 

National Legal Aid Scheme: the role of Community Legal Centres  

The national legal aid scheme is a unique mixed model that relies on legal aid commissions, community legal centres and private lawyers to undertake different components of the legal aid system. Community legal centres and legal aid commissions provide very different services. This is despite the fact that in Victoria centres’ funding is administered by Victoria Legal Aid.  

Victoria Legal Aid focuses on providing in-litigation services: administering grants of legal aid according to Commonwealth and State guidelines, providing in-house litigation work, providing duty lawyers at many of Victoria’s Magistrates’ Courts. Victoria Legal Aid also provides some legal education programs, however these are secondary to the in-litigation work.   

In contrast, Community Legal Centres focus on providing early intervention, outside-litigation services – legal information and advice, community legal education, community development, law reform and advocacy. Centres have developed a unique service delivery approach, which emphasises early dispute resolution and integrated case management.  Centres are the first point of contact for many people who have little or no experience of the legal system.  They are accessible to people with complex and disadvantaged needs and they understand the issues and barriers facing these people – they organise interpreters, are skilled at explaining the law in simple terms, help clients address non-legal issues through referrals and are non-judgemental.  

Community Legal Centres are experts in community law.  They provide advice to people often disregarded or disadvantaged by the legal system – homeless people, people with a disability or mental illness, young people, people held in prison or detention, victims of family violence. They provide assistance in family, crime, civil and administrative areas of law in matters affecting people in their everyday life – family breakdown, domestic violence, housing, credit and debt, neighbourhood disputes, motor vehicle matters, social security problems etc. Centres have developed expertise in these areas that is not matched by the private profession or legal aid. 

Centres’ holistic approach enables them to draw on their casework to inform legal education and law reform activities. Community Legal Centres play an important role in educating people about their rights and obligations under the law –essential to building community confidence in justice.  Community Legal Centres also make significant contributions to policy and law reform issues and put considerable resources and energy into providing input to inquiries, responding to reports, participating on committees and reference groups, undertaking research, and highlighting issues.  The Real Rape Coalition, Waltons Action Group, Save Fairlea Prison campaign, Women Who Kill In Self-Defence and Police Shootings campaign are a few of the high profile campaigns that centres have been behind. More recently, centres were involved in the campaign against new terrorist and ASIO legislation providing advice on the impact of successive draft Bills to all political parties. Centres have been invited onto state-wide steering committees working with police and government to address the issues of violence against women and are having direct input into references at the Victorian Law Reform Commission on sexual offences and homicide. 

Recent reviews have found Community Legal Centres in Victoria operate extremely efficiently and effectively.  In particular, Community Legal Centres’ work is significantly extended by the volunteers and level of community support that they lever into the system.  Research estimated in 1997 that Victorian Community Legal Centres had the equivalent of over 60 effective fulltime volunteer staff.
  Further research carried out by Sam Biondo
 confirms that “the in-kind financial contribution of volunteers is substantial and if not equal to grants received would not be far apart.”  

Statements & Recommendations:

In Australia’s unique mixed model legal aid system, legal aid commissions, Community Legal Centres and private lawyers have different but complementary roles to play. 

Community Legal Centres’ focus on providing early intervention, outside-litigation services.  They have developed a unique service delivery approach which is particularly accessible to people with complex and disadvantaged needs; they are community based giving them insights and strong connections in local communities; they are experts in community law; they adopt a holistic approach that draws on their casework and understanding of community to inform legal education and law reform.  

The cost effectiveness of Community Legal Centres is well documented, with centres doubling the extent of their work through volunteers and community support.  

The government should confirm the essential role that Community Legal Centres play within Australia’s mixed model legal aid system.

Community Legal Centres: impact of under-resourcing on access to justice

Historically Community Legal Centres were created by local communities and run by volunteers for a number of years prior to gaining government funding. The progressive creation of Community Legal Centres saw a failure to develop baseline funding for centres in Victoria.  Funding of centres has been piecemeal with additional funding being allocated to both new and existing centres based on the priorities of the government at the time.  This has resulted in significant variations in government funding between centres.  

It has also resulted in a significant funding deficiency for centres.  In 2001-02 almost half of Community Legal Centres in Victoria received less than the level of funding accepted as equivalent to three full time positions ($208,588).
 This is despite the fact that the core functions of a typical Community Legal Centre require: manager / coordinator, principal solicitor, junior solicitor, community development / community legal education officer, experienced finance / administration worker, volunteer coordinator / administration worker.
  

The National Association of Community Legal Centre’s Budget Submission to the Commonwealth Government 2004 – 2007 clearly details the erosion of funding for Community Legal Centres:

· Almost all of the new growth in the total quantum of funds for the Commonwealth CLC program has been directed towards Program enhancements.  While conferring benefits on previously poorly services groups and regions, and contributing to better program management, these measures have not increased the capacity of most centres to undertake their core work.

· After adjustments for new activities have been made, Commonwealth funding for community legal centres has increased by 2.45% per annum over the five years from 1997 to 2002.  During this same period, Average Weekly Earnings rose by 4.5%.  This discrepancy translates into 10.25% cumulative shortfall in the already low base line staffing budgets of CLCs.
  

Centres report an overwhelming level of demand for legal services from people who are no longer eligible for legal aid, can not afford a private solicitor, or have exhausted legal aid funding prior to their matter being resolved. There is nowhere else for these people to go. The pressure on centres results in them undertaking work that they are not resourced to do, often to the detriment of legal education and policy work.  Even then, centres are unable to meet the demand for legal assistance.  

Centres report enormous difficulties in attracting and retaining qualified staff, in particular solicitors.  This is due to the poor wages, lack of resources, overwhelming demand for legal assistance and work pressure.  At full-time rates, a principal solicitor with at least 5 years experience earns on average $46,200 in a CLC compared to $75,000- $110,000 and increasing to $180,000 in private practice.
 However in reality few centres can afford to employ solicitors full-time resulting in most solicitors being employed part-time and earning well below $46,200.  In one example, a private lawyer was seconded from a private law firm to a Community Legal Centre for 6 months.  At the end of this time a position became available at the centre and she was encouraged to apply.  Despite being interested in the position, the lawyer didn’t apply because she couldn’t afford the significant pay cut that this would entail.  

The low salaries paid by Community Legal Centres are further eroded by the need for lawyers to repay their HECS debts.  The increasing cost of tertiary education is deterring lawyers from working in Community Legal Centres.

The National Association of Community Legal Centres proposes a new funding model that:

· bases the rates of pay for Community Legal Centres on comparable classifications employed in the Commonwealth public sector

· Allows for flexibility for Community Legal Centres to determine the actual composition of staff within each centre

· addresses the real operating costs of Community Legal Centres including costs that are specific to the operation of Community Legal Centres

· provides for a loading that recognises the additional costs incurred by centres in rural / remote areas

· introduces the increases over three years.
  

The implementation of baseline funding for existing centres should be a budget priority for government.  

Statements & Recommendations:

Despite increases in the Community Legal Centres funding program, existing centres have experienced an erosion in funding over the last five years. In 2001-02 almost half of community legal centres in Victoria received less than the level of funding accepted as equivalent to three full time positions. 

The reduction in Community Legal Centre funding has been parallelled by an overwhelming increase in demand for Community Legal Centre services. 

Low wages, lack of resources, overwhelming demands for legal assistance and the impact of tax law has resulted in centres’ experiencing enormous difficulty in employing and retaining staff.  

The Commonwealth government should work towards baseline funding for community legal centres in line with the National Association of Community Legal Centres’ budget submission.  

Searching for Geographic Equity: some lessons from Victoria

The Review of the Victorian Community Legal Centre Funding Program (1997 - 2001) illustrates the problems of trying to achieve geographic equity within a budget neutral framework.  In particular the review became focused on the redistribution of resources rather than planning for additional future resources when they became available.  In trying to identify optimum allocation of scare resources, the Review produced two reports (Impact Consulting Group Report, 1998 and Implementation Advisory Group Draft Report, 2001), which reached different conclusions on the areas of greatest need because they used different methodologies. Both of these reports adopted a narrow cost benefit analysis that failed to take into account the enormous social capital that Community Legal Centres lever into the system in the form of volunteers and community support. The simplistic statistical approach failed to take into account a range of issues that impact on legal need and accessibility within an area: transport corridors, transient populations, levels of substance use and homelessness, specific needs and problems that relate to individual centres’ catchment areas. 

The Federation of Community Legal Centres commissioned a report
 that found that existing Community Legal Centres in Melbourne are highly accessible (particularly in relation to public transport), have large catchments extending into the middle suburbs and are well placed to respond to the growing inner city populations. This report correlated with existing centres’ experience of overwhelming legal need in their catchments. 

The Commonwealth government announced the end of the review in June 2001 with no changes to the status quo and an acknowledgement of the work of existing Community Legal Centres: “The report [of the implementation advisory group on the review of the community legal service program in Victoria] highlights the valuable contribution that community legal centres provide to the community.  They should be supported in that work and encouraged to expand to areas of need.” 

Following the Commonwealth’s announcement of the end of the Review, the State government announced in June 2001 a one million dollar funding increase to Community Legal Centres, thereby supporting existing centres. While this increase in funding moves centres closer to baseline funding, there is still a significant way to go.    

Statements & Recommendations:

Lessons from the Review of the Victorian Community Legal Centre Funding Program highlight the complexity in assessing geographic equity; confirm that existing centres are generally well located in terms of access and legal need; and that governments need to work towards baseline funding for community legal centres.  

Unmet legal need: establishing new centres

There are areas of rural and regional Victoria and outer metropolitan Melbourne that are without a Community Legal Centre. Given the high levels of demand experienced by existing centres and the lessons learnt from the Review, shifting funds or prioritising new programs above baseline funding for existing centres, is not the answer.  Additional funds are required to meet this need. 

In relation to rural and regional areas, the i.d. consulting report Community Legal Centres: Location, Equity and Access Analysis commissioned by the Federation recommended that a Community Legal Centre in Bendigo and Shepparton be established to service the Loddon and Goulburn regions where there is currently no centre, areas of disadvantage and significant population growth.  It also recommended that an outreach advice and referral service centre be established in Horsham to service the Wimmera region and another in Bairnsdale for East Gippsland. 

While the State government has recently announced funding for the establishment of a centre in the outer-northern suburbs, there remains enormous need in the eastern, western and south-east corridors of Melbourne. In particular the i.d. consulting report recommended that a CLC or outreach advice and referral service centre be established in the Yarra Ranges to service the outer-eastern areas.

In identifying legal need and in establishing new centres, a community development approach should be taken.  This is historically how community legal centres have been developed with local communities intimately involved in setting up centres. This approach ensures that new centres have the support of the local community and are informed about legal needs and issues from the beginning.  Putting resources into community development at the establishment phase can mean that competitive tendering is not necessary.  

Statements & Recommendations:

Shifting funds or prioritising new programs over baseline funding for existing centres, is not the answer to areas currently without access to a Community Legal Centre.  Additional funds are required to meet this need. 

A community development approach should be taken in identifying legal need and establishing new centres.  

Access by technology: increasing access for middle Australia 

There has been considerable attention given to strategies to increase access to legal information in the community.  In particular, information technology holds the promise of widely distributing legal information for limited cost.  

For example the Victorian government has developed the Legalonline website that provides legal information as well as links to other information and referral sites. Courts are also increasingly utilising websites to provide information about their services.  Victoria is also introducing a project based on the Legal Information Access Centre (NSW) which will provide legal information through public libraries.  

The Federation is very supportive of these initiatives in that they increase the general community’s access to legal information. However, technology initiatives cannot replace the need for face-to-face advice, particularly for people with complex and disadvantaged needs. People who experience a disability, cultural and linguistically diverse background, family violence, homelessness or isolation are often limited in their use of technology for gaining access to information.  
Statements & Recommendations:

Information technology has the ability to increase access to legal information for many people. However it cannot replace the need for face-to-face advice, particularly for people with complex and disadvantaged needs.
IMPLICATIONS OF CURRENT ARRANGEMENTS IN PARTICULAR TYPES OF MATTERS

Terms of Reference:

(b)  Implications of current arrangements in particular types of matters, including criminal law, family law and civil law matters;

Commonwealth and State Matters: the impact of a change in policy

The Federal government’s decision in 1996 to provide legal aid funding for priority Commonwealth matters only, marked a significant shift in legal aid policy.  Previously Commonwealth and State governments had contributed to the national legal aid scheme based on an agreed cost sharing formula without reference to whether legal aid matters were commonwealth or state in origin. 

The introduction of priority commonwealth and state matters has introduced artificial distinctions between jurisdictions and types of legal matters.  This distinction fails to acknowledge that it is not uncommon for a person to have a bundle of interrelated legal issues under both commonwealth and state laws. It also abandons the idea that the commonwealth is in a special position due to its power to raise taxes, special responsibility for commonwealth persons (namely migrants, indigenous people, veterans and social security recipients), responsibility for ensuring that there is consistent national access to essential social and public services, and responsibility for ensuring compliance with key international treaties governing human rights.    

It also marks a shift away from a client centred approach at a time when other human service agencies are seeking to break down program barriers and pool funds.  Clients’ legal needs do not fit neatly into government priorities and jurisdictional divides.  

The Commonwealth / State funding divide should be abandoned and replaced by a return to an inter-governmental co-operative model based on cost-sharing arrangements between Commonwealth and State / Territory governments. At the very least, more flexibility between commonwealth and state matters is required in legal aid funding guidelines to increase workability.  

Statements & Recommendations:

The introduction of the Commonwealth / State funding divide has introduced an artificial distinction between jurisdictions and legal matters; has abandoned the notion that the Commonwealth has a special responsibilities to provide legal aid; and (against the trend in human services) moves away from a client centred approach.  

The Commonwealth / State funding divide should be abandoned and replaced by a return to an inter-governmental co-operative model based on cost-sharing arrangements.  At the very least, more flexibility between commonwealth and state matters and in legal aid guidelines is required to increase workability.  

FAMILY LAW MATTERS

General Issues 

There is evidence of a growing demand for family law services, with the Family Court of Australia seeing approximately 250,000 people per year
. Despite this growth in demand, legal aid has become harder to obtain. This has resulted in an overwhelming demand for family law assistance from Community Legal Centres, a significant increase in self-represented litigants and an increasing disengagement from the legal system.   Community Legal Centre’s are involved in assisting the most disadvantaged members of our communities to achieve some semblance of justice in a system that smacks of inequality and unfairness.  
CASE STUDY

A Community Legal Centre was contacted by a woman in prison in relation to having contact with her 9 year old daughter.  The Department of Human Services had recommended that the mother have contact with her child on a regular basis, and such contact to be facilitated by the maternal grand-mother.  The child was living with her maternal aunt who refused contact.

The Community Legal Centre applied for legal aid for Counsel’s appearance only at an urgent interim hearing.  Legal aid funding was refused on the basis that the woman was being released from prison in the next two months and was able to have contact with her daughter at the time of release.

The Community Legal Centre arranged for a pro-bono barrister to represent the mother.  The maternal aunt was represented by senior counsel as her husband was a partner in a well-known Melbourne law firm.  The mother’s character was maligned in Court on the grounds that she was incarcerated.  The maternal aunt refused contact except in limited circumstances.  The matter was adjourned to a later date and the mother received no contact in the interim.  

Upon her release, the mother was referred to a private solicitor who applied for legal aid funding for the Court hearing.  Funding was granted on an extremely limited basis, in increments of $350.00.  This included preparation costs for the solicitor, the instructing solicitor’s appearance, and the counsel’s appearance fee.  The private solicitor was required to prepare numerous documentation on limited fees.

The mother now has regular contact with her child, but only because the maternal aunt decided to move interstate.
Primary Dispute Resolution

Despite the emphasis on Primary Dispute Resolution in the Family Court, it is often inappropriate in family law matters particularly where there is family violence or child abuse. Further, the cuts in funding to the Family Court in relation to court counsellors has caused many people to receive inadequate counselling or mediation. In situations were a power imbalance already exists between the parties, the burden of self-representation or fear that legal aid funding will run out before the completion of court proceedings can lead victims of domestic violence to agree to unsafe or unworkable orders in mediation. We see in our casework that this can impact adversely upon children who have been subjected to their parents going through inequitable family law proceedings. 

Community Legal Centres believe that pre-filing counselling and mediation should be reinstated at the Family Court.  This service was discontinued a few years ago and now people have to go to one of the private agencies in the community.  In Centre’s experience this new system of private providers does not work as well as having the service provided at the Family Court: having the services at the Family Court gives the parties more confidence in the process and is therefore more likely to settle disputes, provides better quality control, overcomes difficulties in arranging interpreters and better deals with other issues such as family violence and people with disabilities.  
Family Violence

Family violence is an ubiquitous element in a significant number of family law matters.  It is estimated that approximately 23% of women who have ever been married or in a de facto relationship have experienced violence in that relationship.
 Approximately half of the Family Court’s workload involves allegations of family violence.
  The Family Court must take into account family violence in many decisions that it makes, including appropriateness of primary dispute resolutions, parenting orders and the appointment of a separate child representative.  

While the Commonwealth legal aid priorities in relation to family law include “injunctions relating to family violence”, they do not currently provide funding for family violence sought under state law.  This is despite the fact that the overwhelming majority of legal aid applications for family violence orders are sought under State law because the State processes are considerably faster, more straightforward, and inexpensive when compared to Commonwealth processes.  

Thus the Commonwealth is effectively avoiding legal aid responsibility for family violence matters by sitting behind the commonwealth / state legal aid regime coupled with inadequate commonwealth remedies.  If the Commonwealth is serious about its commitment to addressing family violence it should extend Commonwealth legal aid funding to family violence applications made under either Commonwealth or State law.  

CASE STUDY

A Community Legal Centre was contacted by a woman in relation to her contact dispute with her husband.  The woman had been previously represented by a private solicitor who received legal aid. The woman was from an El Salvadorian background and spoke limited English.  She had migrated to Australia approximately four years ago. The husband spoke excellent English and worked full-time. The Wife and her children had been subjected to emotional, physical and financial abuse at the hands of the husband since they migrated to Australia.

At separation, the husband sought contact for the five year old child on a weekly basis, and also sought orders that the Wife be prevented from moving from her local suburb.  Prior to the first directions hearing, the husband attended at the wife’s home and threatened to kill her and the children if she did not sign the orders.  The Wife was represented by a junior solicitor who had little experience in family law.  The Wife therefore signed the orders under duress, but twenty minutes after doing so, informed her solicitor of the circumstances of her signing.  She was informed by the solicitor that the solicitor could only assist her if she received further legal aid funding for a variation in the orders.  In the solicitor’s opinion, the Wife’s circumstances would not warrant such additional grant of legal aid funds.  The Wife felt that she had had no choice but to sign the orders.

The Community Legal Centre initially referred the Wife to a number of private solicitors who all informed her that she would not be entitled to legal aid funding as she had already signed the orders.  They informed her that legal aid would not believe her story.  

Therefore, the Community Legal Centre assisted the Wife to apply to vary the orders, and to seek protection in a Women’s refuge.  Documentation was prepared which indicated that the Wife was prepared to allow contact provided that the husband was prevented from physically assaulting the child.  Further, the Wife sought that the child be psychologically assessed as she was concerned about his emotional state. The Community Legal Centre also assisted the Wife to make an application for an Intervention Order.  The Community Legal Centre could not represent the Wife in the Family Court proceedings as they were not resourced to do so. 

The husband’s solicitors sought a recovery order, as the Wife was one day in breach of her orders.  The Family Court is not often requested to make recovery orders in these circumstances, particularly as the matter was listed for an urgent hearing in the next week.  However, as the husband was able to afford to pay for experienced Counsel, a recovery order was granted, and the Federal Police were called upon to follow the woman back to her refuge.  Further, the child was removed from his school.  

Another private solicitor kindly offered to represent the Wife initially on a pro-bono basis until legal aid funding could be secured.  The Wife and her son are now safe after much trauma in the Family Court.  The matter was finally heard and the Wife received the orders that she sought.

Funding Caps

The uniform application of funding caps to individual family law cases has been associated with a number of issues:

· “opposing parties pursuing meritless proceedings or protracting certain stages of litigation with a view to exhausting their opponents’ legal aid funding

· opposing parties being able to pressure the legally aided party into an inappropriate settlement at the time that the cap is reached

· other factors such as court delays and practices, beyond the control of the party, exhausting allocated funds

· litigants receiving limited services from their lawyers or alternatively lawyers contributing significant unpaid work to the case to provide an adequate service

· caps falling short of the work required for complex, intractable cases

· difficulties for vulnerable clients or those with special needs.”
  

In particular, Community Legal Centres are approached by many people whose legal aid cap has been reached.  This places centres in a difficult position as they do not have the resources to assist clients with complex family law cases in the Family Court.  Yet there is often no one else to refer them to.  

Caps on legal aid are especially problematic in cases involving family violence.  The cap is often reached more quickly than in other cases because of the complex issues involved.  Capping may even encourage a perpetrator of domestic violence to prolong the dispute, often leaving the victim without representation in Court.  Legal representation is imperative in family matters involving family violence both because of the complexity of the issues involved and the power imbalance between the perpetrator and victim.  Legal representation ensures not only that the victim obtains proper advice but also that the Victim is not placed in a situation where she is forced to cross-examine the perpetrator.

Community Legal Centres see many people with complex family law matters who have reached their legal aid cap.  Often these cases have been running for over 18 months and are now part way through a final hearing, making it very hard to simply pick up the matter and run with it.  For Community Legal Centres who often employ only one or two part-time lawyers who have to see numerous clients each day, supervise volunteers, run community legal education programs, contribute to policy work and who have limited access to resources, assisting in these cases is extremely difficult and often not possible.  

Trial By Legal Aid: A legal Aid Impact Study
 documents 8 case studies of the impact of legal aid arrangements in family law matters.  Case study three provides an example of how funding caps operate to deny access to justice:

CASE STUDY

“Mary and Bradley met in 1989, a relationship developed and they were soon living together. Mary had a child from a previous marriage, three-year-old Veronica … Mary and Bradley lived together for several years and had a child, Christine. The household was turbulent and Bradley was regularly violent towards Mary, and the elder child Veronica. Mary gradually summoned the strength and took steps to remove Bradley from the home. 

Mary applied for and was granted an Intervention Order against Bradley covering herself, and she later applied for another order in respect of Veronica. Bradley twice breached the order in respect of Veronica, and as a consequence Mary and the two children were accommodated in a women’s refuge. Legal proceedings in relation to the breach went ahead, but Veronica’s evidence was not corroborated and the charges were dismissed. Throughout this process there were multiple attendances at court and Mary was granted legal aid. 

Bradley was having contact with Christine during this time and at one stage failed to return her to Mary’s care. Legal aid was granted for Mary to issue Family Law proceedings for residence orders. Bradley lodged a cross application in respect of both girls, and the early court appearances resulted in interim orders, which gave him generous contact with Christine, a pre-schooler. Veronica, however, was refusing any contact. 

The matter returned to court several times. A child representative was appointed, and a welfare report ordered. Bradley sought contact with Veronica and procedural steps were taken. Each step involved legal representation, the costs of which came out of legal aid funding.

The most significant development affecting the case occurred while Mary and her children were residing at the refuge. Veronica disclosed that she had been sexually abused by Bradley while they were living together as a family.

The Department of Human Services, the police and a sexual assault clinic followed up this disclosure over a period of some months. Mary’s solicitors advised her to delay any legal action until investigations were completed and the disclosure confirmed. Veronica was not having any contact with Bradley at this time, but she was fearful for her younger sister. Christine’s contact continued until the sexual assault clinic advised that contact should be suspended. Mary changed solicitors, the court was notified about concerns regarding risk to the children, the Department of Human Services became involved in the court proceedings, and physical contact was suspended.  Telephone contact, however, was maintained.

There were a number of court hearings that attempted to put supervised contact in place. Supervision was to be made by a member of Mary’s family, and Bradley bought along members of his own family to ‘even the score’. Supervised contact did not continue, however, as Bradley would not agree to any form of supervision. More legal aid funds were eaten away.

During these proceedings Bradley was living with members of his family who were paying his legal costs. After Bradley’s contact ceased, they launched separate proceedings in the Family Court seeking contact for themselves with Christine. By this stage Mary’s legal aid was greatly depleted. It was clear that the matter had become so complex that a negotiated settlement of the dispute was impossible, and a decision by the court in a final hearing was required. Mary had to contest these additional proceedings herself without legal representation. After some delay, the court directed that the family’s application be heard with the original matter which was approaching final hearing.

The $10,000 legal aid limit was not going to last until the completion of the case. Mary’s income was very limited and she was unable to meet the legal costs privately. She took on more responsibility for her legal work. She attempted, with help of her support worker, to prepare final trial documents as required by the court, but the task was overwhelming. Her solicitor prepared the documents, taking some shortcuts, without payment from legal aid or Mary. The solicitor wanted to save some funding for the actual court hearing. The insufficiency of the grant of legal aid was raise in the documents. 

When the case started, approximately twelve months after contact has been suspended, there was only sufficient funding for the barrister to appear for Mary for one day. Quite obviously, the trial was going to take longer than this. Mary was expecting to have to appear for herself, and to try to cross-examine witnesses, including Bradley.

By this time it was 1998, and the problems with legal aid funding levels were well known to members of the Family Court. The judge in Mary’s case wanted to avoid proceeding with an unrepresented party. In his final orders his Honour stated that “the Legal Aid Commission through the lack of appropriate funding levels provided by the Commonwealth Government in this particular case have seen fit to terminate the representation of the mother in the proceedings. It is absolutely essential she be represented and that the representatives explain to her the ramifications of the judgement and the orders that I choose to make….”

The judge had read the documentary material filled by the parties and took steps to conclude the matter quickly. The concurrent application of Bradley’s family was dismissed. The outstanding application regarding Veronica was dismissed. The only issue was Christine’s contact. … To save time, few witnesses were called, and reports were relied upon without evidence being given in person. 

The matter concluded the next day and Mary’s barrister appeared for no fee. Without going into his reasoning the result was that contact should occur with some safeguards. … Mary was thankful that the judge had considered her legal aid problems and sought to resolve the matter  quickly. However she was not satisfied with the outcome or the adequacy of the safeguards. Not all of her concerns could be canvassed, nor could sufficient evidence be put  before the court in such a hasty trial. …
 
The arbitrary application of a $10,000 cap in family law matters with no reference to the cost of family litigation is particularly unfair when compared with the higher cap in criminal law matters.  

Property Settlement

Community Legal Centres report seeing many clients on low incomes or social security benefits who are seeking a property settlement but are not entitled to legal aid and cannot afford a private solicitor. Indeed private lawyer fees would eat up the majority of the property settlement and in some cases more. The client’s mortgages over their former matrimonial home are generally larger than the amount of equity they have in the property.

If the household’s breadwinner (generally the husband) leaves the former matrimonial home upon separation, the person remaining in the home is often left with a) unpaid mortgage repayments  b) household bills and c) payments in relation to the children.  Often, the Wife is compelled to shoulder the burden of these debts that were previously borne by two people.  

CASESTUDY

Mr and Mrs x had been married for 22 years but had separated and were disputing over a property settlement.  The main assets were the family home worth $80,000 and $20,000 of the man’s superannuation. The man was employed.  The women, 60 years old, had stayed at home and raised their children, had a disability and had no prospect of employment. There was a history of the man being violent towards the woman. About the same time as the youngest child left home, the wife’s mother died leaving a small inheritance which enabled the women to put a deposit on a dilapidated cottage worth $30,000. The women sought a 50% share of the matrimonial  home.  The husband, who stayed on in the family home, resisted paying the wife anything at all. The wife was not eligible for legal aid and so the local Community Legal Centre offered to assist.  The husband refused to settle at mediation, apart from making an offer to pay the women $10,000 and the matter went to court. The Community Legal Centre organised a barrister to represent the wife on minimum fee but because of the complexity of the matter, the fact that the husband engaged a “big gun “ barrister who appeared to intimidate the wife’s barrister and the lack of motivation by the barrister to contest the matter for the fee he was receiving, the wife was forced into a quick settlement.  Under pressure at the court, she was hustled into settling for a cash payment of $20,000 out of matrimonial assets of about $100,000. Her barrister convinced her that the house she had acquired was now worth more as a financial resource, even though she had no prospect of selling it or ever working again. The Community Legal Centre worked on the case for 18 months but felt that the use of a circuit barrister who wanted to quickly dispose of the matter worked a great injustice on the woman. 

Financial Caveats

Legal Aid will sometimes provide funding to a client who has a property on the condition that an equitable charge is secured over the family home. This acts as a major disincentive to clients to apply for legal aid funding.  The impact of an equitable charge over the family home can result in debts owing to Legal Aid in excess of $10,000.00.  The justification for this condition is that the client may have capital once s/he sells his/her property.  However, it is unrealistic to expect clients from low/no income families to be able to pay back a debt of $10,000.00 when their $60,000.00 home is sold and where they most likely have existing debts and are not in a position to purchase another property.  In particular, these circumstances often exasperate the poverty and hardship that single mothers experience following relationship breakdown.  

Family Related Civil Issues

Family breakdown has far reaching consequences including flow-on legal problems.  Parties can becomes involved in disputes over debts and credit contracts, particularly when one party is left with the debts previously paid by two parties.  Further, the need for one party to leave the family home and move into rental accommodation can lead to tenancy issues.  It is argued that civil legal matters relating to family breakdown should be funded by the Commonwealth.

Child Representative

Child Representatives are court appointed solicitors who represent the child’s best interests.  In most circumstances, a child representative declines to speak to a child personally, and retains the services of a psychologist who will assess the child to ascertain the child’s wishes and reasons for these wishes.  Legal Aid will sometimes fund a psychologist’s report, but insists that if the parties (parents) can do so, that the parents pay. In effect the limited legal aid funding available for child representatives coupled with the need for the funding to pay for both lawyer and psychologist means that the funding is often inadequate. In many cases this results in insufficient time being spent with the child to ascertain his / her best interests.  

Community Legal Centres report child representatives choosing to only perform to the minimum standard required because of limited legal aid funds. For example one centre reports a child representative being unwilling to assist the parties come to an agreement because ‘the legal aid funding does not extend that far’.

Interpreters

Community Legal Centres assist a high proportion of people from culturally and linguistically diverse communities. In centres’ experience the need to use interpreters significantly slows down already complicated and protracted family law (and other) matters.  On occasion centres continue to represent clients in family law matters because it is difficult to get a local private solicitor to take on a matter that involves the use of interpreters because of the protracted nature of these matters.  

Private Lawyers

In 2000, the Australian Law Reform Commission found that there has been a noticeable exit of private practitioners from legal aid work as a result of the reduction in Commonwealth funding for legal aid, the resulting changes in eligibility guidelines and reduction in grants of legal aid.
  A National Legal Aid survey
 of family law practitioners showed that:

· 28% of family law practitioners had decreased the amount of legal aid work they did in 2000/01 from what they had done in 1999/2000

· 15% of Family Law practitioners indicated that they had ceased doing legal aid work prior to 1999/2000

· 52% of firms surveyed did less legal aid work in 1998/99 than they had done in 1994 /95.  

Low fees were the principle reason given for the decrease in legal aid.  

This research is supported by the experience of Community Legal Centres who report difficulty in referring legally aided family matters to private practitioners in many areas.  Family Law matters are extremely labour intensive as the Family Court requires documentation for each application and evidence is provided via affidavit.  Family Law matters are generally not resolved quickly, and the average time for a matter to proceed to trial is 18 months.  Therefore, the minimal legal aid payments provided to private practitioners are not sufficient. Counsel are provided with low fees for advocacy work, and therefore only junior, more inexperienced barristers will accept such fees.  This does not provide for equality before the law.

This situations needs to be addressed by increasing legal aid fees for family law matters to entice private practitioners back to legally aid family law cases and by increasing the number of in-house legal aid solicitors doing family law matters, particularly in rural and regional areas.  

Statements & Recommendations:

Community Legal Centres experience significant problems with the current legal aid arrangements for family law matters:

· Legal aid funding is extremely limited in family law matters resulting in an overwhelming demand for family law assistance from Community Legal Centres, a significant increase in self-represented litigants and an increasing disengagement from the legal system.  

· The availability of legal aid funding for family law matters should be increased to address unmet need for legal assistance.   

· There needs to be greater recognition that primary dispute resolution is often inappropriate in family law matters particularly where there is family violence or child abuse.  

· Given that family violence is a ubiquitous element of many family law matters but that most family violence applications are made under State law, the Commonwealth should extend Commonwealth legal aid funding to family violence applications made under either Commonwealth or State law.  

· The application of uniform funding caps to family law matters should be removed altogether to avoid the current arbitrary and unjust outcomes. At a minimum the cap should be increased significantly and applied more flexibly to take into account the individual circumstances of the matter.  

· Legal aid should be more readily available for property settlements.

· Financial caveats should not be used where they would lead to poverty and hardship.  

· Legal aid guidelines should be flexible to allow civil matters arising from family breakdown, including credit, debt and tenancy matters to be funded from commonwealth funds. 

· Legal aid funding for child representatives should be increased.  

· The number of private lawyers doing legally aided family law work has reduced, principally because of the low fees paid.  This problem should be urgently addressed by increasing legal aid fees for family law matters and by increasing the number of in-house legal aid lawyers doing family law, particularly in rural and regional areas. 

CIVIL MATTERS

General Issues

Since the 1997 changes to legal aid the availability of legal aid is greatly reduced both because of the strict guidelines and priorities and the lack of funding more generally. While private lawyers are prepared to take on some matters on a contingency fee basis or in some cases on a pro bono basis, this does not fill the gap left by the lack of legal aid for civil matters.  Few disadvantaged people are able to access justice for civil issues.  

Legal aid should be available for all civil matters where a citizen’s human right is at issue – this includes housing, income security, employment, discrimination, immigration and civil liberties.  Respect for peoples’ basic human rights is a corner stone of our modern democracy.  It is enshrined in the principles “equality before the law” and “access to justice”. Yet civil law runs a poor third when compared to criminal and family law.  Civil matters need to be given equal priority if we are serious about access to justice.  

Immigration and Refugee matters

The changes to legal aid in 1997 and 1998 saw the virtual removal of all legal aid funding for immigration and refugee matters. This is despite the fact that immigration is an area for which the Commonwealth government has sole responsibility.  It also disregards Australia’s international obligations under the United Nations Convention Relating to the Status of Refugees.

Advice and assistance is now provided by DIMIA through the Immigration Advice and Application Assistance Scheme. DIMIA also contracts with private law firms and migration agents, legal aid commissions and social service organizations to provide advice and assistance.

Advice and assistance is available to protection visa applicants and eligible members of the community only. There is no legal aid for judicial review unless there is an unresolved difference of judicial opinion or if proceedings seek to challenge the lawfulness of detention in limited circumstances.

Social Security

The changes to legal aid in 1997 and 1998 saw a significant reduction in the availability of legal aid for social security appeals to the AAT. 

Legal aid is only available for obtaining instructions, reports and preparing submissions where:

· the case relates to an overpayment exceeding $5,000; or

· the applicant is at significant risk of prosecution; or

· the applicant cannot afford to pay for medical reports and the appeal is about the health of the applicant or of someone for whom the applicant has parental responsibility; or

· the applicant by reason of disability or disadvantage cannot adequately prepare or present the case; or

· the appeal raises important or complex questions of law.  

Legal aid is only available for representation at the AAT where:

· the applicant may incriminate him/herself; or

· the case is complicated; or

· the applicant by reason of disability or disadvantage cannot adequately prepare or present the case; or

· the appeal raises important or complex questions of law. 

Legal aid is thus not available in many areas that people need assistance including new start breaches, special benefit rejections, and sole parent pension cancellations. 

Legal aid is not available for over payments under $5,000 despite this being a significant sum of money, particularly for poor and disadvantaged people. Given that most overpayments are under $5,000, legal aid is extremely restricted. 

Restrictions in legal aid have resulted in many disadvantaged people with meritorious claims having to represent them selves at the AAT in opposition to the Department’s lawyer. In addition to this power imbalance between the parties, is the complex and disadvantage needs that many social security recipients face – including poverty, lack of education, language difficulties, and disabilities.  These barriers to justice are significant.  

Discrimination Matters

Changes to the legal aid guidelines mean that legal aid is now effectively only available for Commonwealth discrimination matters for class actions and test cases.  Cases concerned with up holding individual rights are not eligible for legal aid, despite the broader public interest in protecting these individual human rights.  

While discrimination laws are aimed at protecting the most vulnerable and marginalised people in our communities, it is these people who are unable to bring a discrimination case without legal assistance.  

In recent years the vesting of Hearing powers regarding Commonwealth discrimination matters with the Federal Court and the Federal Magistrates Service has created greater cost-related and procedural barriers for disadvantaged Australians whose complaints are not reconcilable and whose needs and rights such laws seek to promote and protect. This also applies to class actions and test cases even though Commonwealth legal Aid may be available. For example, these grants are unlikely to be sufficient to cover the costs of running such cases. These additional barriers may also mean that fewer representative and/or test cases are considered in Victoria where state law does not provide for representative actions.

In many individual cases it will be advantageous to consider lodgement within the Victorian jurisdiction to avoid the burden of potential costs. However, Commonwealth legal aid is not available for state matters and creates another artificial barrier for people seeking justice for discriminatory treatment. It would appear that despite the aim of such grants to provide legal assistance to those in real need, legal aid indeed is itself a barrier to seeking justice simply as a result of compelling the applicant to use the Commonwealth jurisdiction. 

In recent years Victoria Legal Aid has carried substantial surpluses of Commonwealth Legal Aid with funding returns to the Commonwealth in some cases.  One immediate way that could assist Victorian’s with disabilities could achieve greater access to justice in discrimination matters would be to allow these substantial surpluses to be more flexibly applied by Victoria Legal Aid for state matters.

More generally, many people with disabilities or mental illness require representation where others may not in the wide range of jurisdictions not subject to legal aid grants.  This includes civil and family law matters as well as matters more specifically relating to a person’s disability, such as personal injury claims arising from negligent treatment when in involuntary detention. People with a mental illness who do not qualify for legal aid for representation before mental health tribunals face significant issues, particularly if they live in rural and regional Victoria and are unable to access the Victorian Mental health Legal Centre.  

Statements & Recommendations:

Legal Aid should be available for all civil matters where a citizen’s human rights are in issue.  In particular the system should support people with complex and disadvantaged needs in gaining respect and protection for their human rights. Civil matters should have equal priority to criminal and family law matters.  

In particular access to justice requires the availability of legal aid to be increased in refugee & immigration, social security and discrimination matters.  

STATE MATTERS: IMPACT OF COMMONWEALTH POLICIES

In 1998/99 the Commonwealth reduced funding for legal aid in Victoria by $5.2 million. This, together with the introduction of the commonwealth / state matters regime, has had a significant impact in reducing the availability of legal aid in Victoria. The Commonwealth has maintained legal aid funding to Victoria at around this new low level, while the Victorian State government has increased their legal aid funding contribution by $8.41 million since 1998/99.
  The increase in State legal aid funding has ameliorated but not compensated for the impact of the Commonwealth cuts. Consequently the availability of legal aid for State civil, administrative and summary criminal matters is very limited.  A joint Federal / State approach to legal aid is required to address these issues.  

Civil and Administrative Matters

Legal aid is only available in civil matters for claims $5,000 or higher. This is despite the fact that claims less than $5,000 represents a significant sum of money for poor and disadvantaged people.  

For plaintiffs in civil matters, legal aid is not available if the assistance could be obtained under a conditional costs agreement.  This is despite the fact that many condition costs agreements require the plaintiff to make an initial outlay of up to $2,000, a sum which is unaffordable for many people.  

For defendants in civil matters, legal aid is only available if the defendant’s sole place of residence is at immediate risk in the action and there is a strong prospect of success.  In particular, this excludes homeless people from obtaining assistance.  

Legal aid is not available for a range of other civil and administrative matters including tenancy, wills and probate, employment and police practices.

Criminal Law

In criminal matters, legal aid is not available for many first time summary offences.  This is despite the provision of legal assistance in these cases being an important early intervention strategy to reduce criminal recidivism. 

Legal aid is not available in relation to fines and infringement notices relating to public space, public order and public transport offences.  This is despite the complex processes involved in having these matters heard in an open Court and in presenting evidence to a court to ensure that an appropriate order is made.  

While legal aid provides a duty lawyers scheme it far from compensates for the lack of legal aid grants.  Duty lawyers assist people on the day of the hearing, often spending only 5 minutes in discussion with the client before representing them in court.  Duty lawyers only assist with guilty pleas.  This places pressure on people who wanted to plead not guilty, but are overwhelmed by the task of representing themselves, to plead guilty.  The duty lawyer scheme does not cover all magistrates’ courts, with many country courts being without legal aid duty lawyers. 

There is no legal aid duty lawyer scheme for intervention order applications.  This is particularly problematic given the power imbalance and history of violence between the parties. Many Community Legal Centre have been providing Intervention Order Court Support Programs at local Magistrates courts for many years without funding to provide this service. However these support programs can only represent one of the parties
 (usually the applicant) and a scheme is urgently needed to ensure that both parties are able to be represented.   

Commonwealth Funding Surpluses

It has been the case for the last couple of years that Victoria Legal Aid has carried a surplus of Commonwealth funding for family law matters. Rigid agreements and guidelines mean that Victoria Legal Aid is unable to spend the surplus in any one of the following ways: increasing private practitioners legal aid fees for family law matters; transferring funds to other Commonwealth matters with an excess of applications; transferring funds to State matters with an excess of applications. This situation highlights the absurdity of the current system. 

Statements & Recommendations:

A joint Commonwealth / State approach is needed to reverse the impact that cuts to legal aid funding coupled with the introduction of the commonwealth / state matters regime, has had on the availability of legal aid in State matters.  

Flexibility in the application of funding to areas of need, particularly in relation to commission surpluses is required. 

IMPACT OF CURRENT ARRANGEMENTS ON THE WIDER COMMUNITY

Terms of Reference: 

(c)  Impact of current arrangements on the wider community, including community legal service, pro bono legal services, court and tribunal services and levels of self representation. 

COMMUNITY LEGAL CENTRES

As discussed in the introduction, the impact of current legal aid and access to justice arrangements has been addressed under terms of reference (a).

PRO BONO LEGAL SERVICES

There has been increased attention on pro bono activities of private lawyers, in part to fill the gaps left by the funding cuts to legal aid.  However, a series of round table discussions facilitated by the Victoria Law Foundation found that there is “concern from some that if the private profession picks up these cases this is letting the government off the hook of fulfilling their responsibilities.  There is a real question as to whether private lawyers should be filling the gap left by the reduction in legal aid and some believe that doing so is counter-productive as it may reduce the likelihood that more money will be injected into the system by government”.
 While pro bono is an important complement to legal aid, it cannot replace public funding for legal aid matters.    

Relying on pro bono legal assistance to undertake matters that should be publicly funded is problematic for a number of reasons: private lawyers are generally not experts in community law, they are often selective about the cases that they take on (eg often reluctant to do cases that take on government), they may prefer high profile cases rather than complex low profile family law matters, and they can withdraw assistance if paid work becomes more demanding.  

Many Community Legal Centres report that private lawyers who volunteer at their centre express concern at the number of cases requiring assistance that should be funded by legal aid. In one example an experienced private lawyer stopped volunteering at a rural centre out of frustration at the inadequacy of the legal aid system.  

The legal profession has a long-standing commitment to pro bono work. Restoring confidence in the legal aid system would enhance pro bono levels particularly in the area of public interest test cases and public benefit cases.  

Statements & Recommendations:

While private lawyers undertake a substantial amount of legal work pro bono, this can not substitute for a properly funded legal aid system.   

Adequate legal aid funding would increase the private profession’s confidence in the legal system and enhance pro bono contributions.  

LITIGANTS IN PERSON 

The number of people appearing unrepresented before the courts is large and increasing. Many people are unrepresented because they are not eligible for legal aid but cannot afford a private lawyer. Anecdotal evidence suggests that there has been a significant increase in the number of litigants in person seeking assistance from Community Legal Centres, particularly at more complex stages of court proceedings. Community Legal Centres are under-enormous pressure to assist these people despite not being resourced to do so.  

The impact of self-representation on the litigant is enormous.  This is particularly so in family law matters where the stresses of self-representation come on top of the existing strain of separation and impact on the whole family including children. In matters involving violence or child abuse the impact is devastating. In civil matters, many people with complex and disadvantaged needs have no access to justice. In Community Legal Centres’ expereince, the requirement for litigants to represent themselves has the following consequences for many litigants: lack of full understanding of laws and procedures, inability to full articulate issues, pressure to settle or accept inadequate outcome, dissolution with law and legal process, feeling that justice has not been done. This undermining of confidence in the justice system will have serious repercussions for our democratic system.   

Self-representation has huge costs for the legal system: “the presence of self-represented litigants in the civil justice system has the potential to increase costs for all court users … from … more pre-trial procedures; poor issue definition and clarification; greater time and expense in responding to unclear or irrelevant evidence; and excessive time spent in hearings.
  

While government may save funds initially by promoting self-representation, the costs saved in legal aid are transferred to social security and welfare agencies, community legal centres and charities. Anecdotal evidence points to a significant increase in demand for social services as a consequence of the reduction in legal aid.   

Statements & Recommendations:

Reduction in legal aid funding has been paralleled by a significant increase in self-represented litigants. The impact of self-representation is felt widely felt: from the additional stress on litigants who are already under significant pressures; to the increased costs of litigation and social welfare; to the undermining of confidence in the justice and democratic systems.
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