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INQUIRY INTO LEGAL AID AND ACCESS TO JUSTICE

"… the ultimate test of our worth as a democratic nation is how we treat our most disadvantaged and vulnerable,"

INTRODUCTION

This submission is written from the shared experience of Fitzroy Legal Service (FLS) staff and volunteers. 

About Fitzroy Legal Service

The Fitzroy Legal Service was Australia’s first Community Legal Centre having been established in 1972. Over this time the FLS has assisted over 70,000 clients through our legal advice clinics, which operate 5 nights per week. 

We operate a casework practice representing individuals in court and have a strong commitment to community Legal Education and Law Reform. We currently have over 150 volunteers actively involved in the organization, and remain one of the busiest legal centres in Australia. 

The organisation seeks to work with its local community as well as make a contribution to the broader policy debate. We, like many other CLCs have a long tradition of fearless advocacy on a range of issues and take pride in the ability to work with those who do not have the means to have their voices heard.  

The General State of Legal Aid

In our view the original vision and aspiration for the establishment of a National system of Legal Aid across Australia as a means of ‘advocating for the rights of poor people’ has in recent years been reduced to a sad and sorry imitation of its early ideals.  Notwithstanding the lofty ideals of “equal access to justice”, it could be said that a broad based commitment was never established. To illustrate this point, simply consider some of the history around the early establishment of legal aid like the Australian Legal Aid Office (ALAO) and it’s subsequent demise and replacement by the State based Legal Aid Commissions. Lets also consider subsequent funding pressures and battles between State and Federal Governments, which have characterised the evolution of modern day legal aid. Furthermore there has been a tendency towards a plethora of reviews and oppressive funding agreements, which have all but destroyed what ideals, did existed.  What remains we would argue is merely a shell of what Access to Justice should be. 

If modern day legal aid does have a heart and soul we would suggest that it does so in spite of the many obstacles placed in its path by government. It occurs because of the contribution of those dedicated staff in legal aid commissions or CLCs, the contribution of thousands of volunteers working in dingy, ill equipped, and badly resourced CLCs or legal aid offices, and often with the contribution and not insignificant efforts of private practitioners who are increasingly and unfairly being asked to take on increasing amounts of pro bono work to cover for diminishing and insufficient government contribution in the justice area.

Put simply, the level of financial contribution and increasingly the moral support by government and its apparatus to the role of Legal Aid and ancillary organisations like Community Legal Centres is far removed from the vitally important function these organisations play in the protection of our justice system and the democratic principles and ideals which our community deserves. Any objective observer would have to agree that within the Australian context there is a very real and essentially unhealthy lack of commitment to equal access to justice.

Access to free legal aid has been replaced by a myriad of conditions, shifting guidelines, financial caveats and exclusions that cover the provision of legal aid with a thick and often impenetrable veneer of bureaucracy. Legal Aid Commissions and their counterparts Community Legal Centres are barely able to provide a human façade to an increasingly inhuman legal system. Both organisations to vary degrees have struggled to manage under the weight of increased demand, reduced real levels of government support and increased managerialist demands.

One Government review after another have solidly supported the benefits to be derived of a well funded and supported network of legal aid services, only to be met with indifference or at best relatively meagre levels of additional financial support. While ‘Access to Justice’ may not by itself be considered a vote winner and basically not a big enough problem for government to worry about, it does indicate the sort of commitment we have to our sort of democracy and the poorest and most disadvantaged in our community, as suggested my Sir William Deane in 1998 as quoted above. In large part the author would have to agree with these propositions. What is frightening is that over time our system of justice will be further eroded and debilitated to the point where finding a solution in terms of maintaining the balance will be highly problematic. 

From our grass roots position it is our considered opinion that in so many ways the measure of civility has regressed, our Democracy has been weakened, and the rule of law undermined. It remains unclear whether the demise of the ideals and vision and what is happening to Legal Aid is reflection of the respect with which fair and equitable access to justice is held, or whether it’s a reflection of Legal Aids inability to defend itself from forces which debilitate and weaken a key building block in the Justice system which gives the support and the means to the ordinary individual to pursue more equitable access to justice. 

Fundamental tenets of a ‘fair trial’, ‘equitable access to justice’ and ‘innocence before guilt’ have from where we stand become absolutely laughable propositions. If on a daily basis one is confronted by the massed forces of the State on the one hand, and on the other a person’s only support is a Duty lawyer who has five minutes to consider the details of their latest client in the foyer of some courthouse, or when you are a non-English speaking client who has admitted to a plethora of house burglary’s simply because there was no interpreter during the police interview and you couldn’t explain that you where overseas at the time of the supposed burglary’s, or you are the victim of a stabbing and subsequently suffered an infection, became a paraplegic and are still waiting for the return of your clothes from the police from whom you have heard nothing 18months after the stabbing incident, then maybe you too might consider things to be unfair. 

These stories are not exceptional, they aren’t even necessarily intended to be alarmist, but they are typical of a justice system that is under tremendous pressure and which treats people callously and with very little respect.

The dignity to be afforded to clients by a well supported and accessible legal aid system may not necessarily remove the overall problems of a fair and equitable Justice system, but it might put some humanity back into it. The fundamental problem of Legal Aid is that the concept of what it represents is not sufficiently supported, and probably in many ways not even understood. ‘Justice’ is a non-issue, or at best it is ‘not a big enough issue’. Games about what Commonwealth funding should or shouldn’t be used for, and arguments about what an appropriate State contribution may entail have in recent years become the focus of attention. In many ways these arguments are simply a distraction from the main game, which should be about our vision for a ‘Just Society’. Thus the really important and fundamental issue, which relates to Legal Aid, is what is the vision for it and for our Australian Justice system. The early days of the establishment of Community Legal Centres and to some extent the establishment of Legal Aid in its various incarnations was in part rooted in this vision. 

Drawing on the energy of the many justice crusaders and young lawyers concerned about the way in which the law operated, and the sort of justice the poor and disadvantaged were subjected to, we saw the establishment of the first Community Legal Centres of which Fitzroy Legal Service was one. What followed fresh on the heels of the Henderson ‘Commission of Inquiry into Poverty’ was the formal Government response to justice issues. What we lack at present is either a lack of understanding of why Legal Aid Commissions or CLCs got established or a disinclination to adequately support institutions which seek to balance up the scales of justice in a system that is deplorably unbalanced.

The capacity of current legal aid and access to justice arrangements to meet the community need for legal assistance is in our opinion grossly inadequate and under funded. It could also be said that the respect and commitment, which should be afforded to Legal Aid and the sort of work undertaken, is also either not understood or being ignored. 

Recent Inquiries in Access to Justice

In 1994 the Commonwealth Access to Justice Advisory Committee put forward an Action Plan based on three principles, which we think are fundamental underpinnings for ‘equal access to justice’ in Australia. 

1. Equality of access to legal services

· All Australians, regardless of means, should have access to high quality legal services or effective dispute resolution mechanisms necessary to protect their rights and interests.

· Legal aid, provided mainly through publicly funded authorities and community legal centres, is critical in assisting such people.

2. National equity
· All people, regardless of their place of residence, should enjoy, as nearly as possible, equal access to legal services.

3. Equality before the law

· Australia’s international obligations and domestic legislation reflect the principle that all Australians, regardless of race, ethnic origins, gender or disability, are entitled to equality before the law.

In 1996-1998 the Senate Legal and Constitutional References Committee conducted a comprehensive Inquiry into the Australian Legal Aid System. The Third Report of this Inquiry, published in 1998, contained a broad range of recommendations for improving funding for legal aid, administration of legal aid, and measures to improve access to justice for disadvantaged people. Few of these recommendations have been adopted by the Federal Government to date.  We believe that these recommendations should be revisited, with a view for adoption and implementation. 

Given the number of inquiries and reports into legal aid and access to justice over the past decade in large part much of the problem and many of the solutions should already be recognised. Surely what is required now is some positive action and adoption of these. We look forward to seeing at least some positive developments.  Outlined below are some of the inquiries held into Legal Aid over the past decade.

Table 1. Recent Reviews and Forums on considering the Legal Aid System

1990  - National Legal Aid Advisory Committee: Legal Aid for the Australian Community: Programs 
and Strategies

1992  - Senate Standing Committee on Legal & Constitutional Affairs: Legal Aid: For Richer and For 
Poor

1993  - Senate Standing Committee on Legal & Constitutional Affairs: The Cost of Justice: 
Foundations for Reforms

1994  - Commonwealth Access to Justice Advisory Committee: Access to Justice: an Action Plan

1995  - Commonwealth Attorney General: The Justice Statement

1996  - Law Council of Australia: National Summit on Legal Aid Funding

1996  - National Legal Aid: Meeting Tomorrow’s Needs on Yesterday’s Budget: the under capacity of 
Legal Aid in Australia

1997  - Senate Standing Committee on Legal & Constitutional Affairs: Inquiry into the Australian Legal 
Aid System (3 reports)

1999  - National Legal Aid & National Association of Community Legal Centres: Towards 2010 – Legal 
Aid Forum
Terms of Reference 1

The performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in outer-metropolitan, regional, rural and remote areas;

The Myth of Geographical equity

The fundamental reality about Legal Aid and the provision of services is that there are insufficient funds to adequately meet need. Shifting funds from one area to another for example metropolitan areas to rural areas is simply not the answer. 

It could accurately be said that the level of legal need in highly populated areas of metropolitan Melbourne, Sydney, Brisbane or for that matter any other city in Australia and surrounding suburbs is far from being met by existing services. However it would be true to say that to further spread or dilute what meagre resources there currently are on the ground, even if possible would simply debilitate the existing network of service provision and in all likelihood severely impact on the operability of centres and the continued commitment of existing volunteers. 

Within this context of inadequate funding, discussion of ‘geographical’ or ‘national equity’ remains of limited value, particularly if the intention is one of reallocation of funds from areas of relatively more available resources to areas of perceived higher relative need. If the funds and vision existed for the future development of a broader network of CLCs delivering a broader range of services into a broader range of communities then the whole concept of ‘geographical equity’ can more appropriately be discussed? 

Under the present circumstances, given the inadequate levels of resources, existing CLCs are hard pressed to meet current demand. While it might be conceded that there may be an issue about the equitable distribution of resources, some of crucial factors which need to be considered if considering any shift in location or re-allocation of resources, include:

· Population density which largely resides within metropolitan areas, 

· Higher concentrations of legal problems within urban areas

· Access to public transport 

· Location of existing centres, 

· Access and availability of Volunteer staff within particular communities, and 

· The ability to attract and retain paid staff in particular areas.

All these factors can and do mitigate against the uniform distribution of resources. 

Limitations on the use of One Dimensional Statistical Analysis

An area where caution should be taken in making assessments about where resources might be allocated relates to the use of bland statistical analysis. The danger is that when assessments are made about local need, simplistic one-dimensional statistical data usually doesn’t reflect what the real need in a community might be. For example in the Fitzroy and City of Yarra catchment area according to the ABS ‘SEIFA’ index the community looks relatively well off, however if this analysis incorporated a broader range of data and on the ground experience the picture doesn’t look so good, in that we observe that Fitzroy has a very high rate of crime, widespread drug problems, concentrated poverty and a huge transient population which don’t get reflected in the sort of analysis undertaken during our CLCs Review. The complex nature of many communities simply isn’t reflected in one dimensional data analysis, and there is a danger that without the ‘bottom up’ articulation of need some of the richness and the dimension of community problems aren’t perceived at all. 

When the review of Legal Centres occurred in Victoria between 1997-2001 some of the above factors became important considerations, which evolved our understanding. It became clearly apparent that wholesale relocation of both physical and human resources just isn’t possible. It also became clearly apparent that if there is to be an orderly and even growth of service provision, growth should build from existing human and capital infrastructure and capitalise on the practice wisdom and knowledge base of existing centres. During our review Victorian CLCs articulated the need for the development of outreach legal centres, which extend from existing Centres and over time would develop into self-supporting and eventually independent centres. During the review this concept was referred to as the ‘Service extension model’ or the ‘leapfrog model’. To simply make a decision at a bureaucratic level that a centre should be established in ‘X’ or ‘Y’ community and that such services might be tendered out as stand alone or as part of some other existing organisation, based on some criteria or other with little local consultation or expressed demand for services certainly did not make logical sense to many of us working on the ground. Such an approach flies in the face of basic community development principles and would inevitably lead to significant distortions of what a community legal centre is. Such developments certainly raise interesting problems for example:

· The integration of ‘tendered’ centres within an existing management and organisational structures. To operate successfully such centres require special and skilful manoeuvring of a range of issues given the special circumstances surrounding their legal obligations.

· The availability, use, and recruitment of volunteers within the community at large may or may not make centres feasible. In some communities there are problems of recruiting volunteers because of scarcity issues as well as integrating volunteers within auspicing organisations, which may or may not have the experience and culture of working with them. 

Recent Reviews of CLCs – a lost opportunity

In consideration of the numerous statewide reviews of CLCs, which have occurred in recent years, it is of some considerable concern that an excellent opportunity to assess the role and future prospects of CLCs was lost. Sadly, the opportunity to jointly collaborate with Government in establishing a plan and a vision for how we could jointly develop solutions on how to meet community legal need was largely squandered. 

Within the Victorian context the review process endured for some 4 years between 1997 and 2001. If there was a lasting legacy from this review it was the demolition of morale, the establishment of a climate of insecurity and the driving out of many good staff and volunteers from CLCs. The Victorian review largely ignored the enormous contribution made by Victorian Legal Centres and there thousands of volunteers and the enormous contribution they have made on ‘access to justice’ in this State. Our review doggedly pursued, loaded ‘Terms of Reference’ with a key focus on ‘geographical equity’ ‘homogenisation of services’ and the subtle imposition of greater control over centre activity. There was little or no recognition of the benefits of diverse approaches to the diversity of issues in our communities, and only in conclusion was there recognition of the importance of flexibility and responsiveness of the CLC approach in service delivery and problem resolution. In our view, the financial constraints faced by the majority of CLCs in Victoria cannot be underestimated as a key factor which forced a Terms of Reference which articulated the desire for ‘geographical equity’ which to many of us was really a means of merging financially constrained centres in order to create financial and managerial efficiencies. The desire for so called ‘Geographical Equity’ may to a much lesser extent have to do with the desire to address unmet legal need and more to do with the financial impecunious state of many CLCs.

Although we don’t have a full understanding of all the developments which occurred in the South Australian review it was considerably distressing to see the wholesale demolition of CLCs in South Australia in pursuit of what appeared to be purely managerialist objectives.  Destroying the lifeblood of several decades of community contribution to South Australian centres was not only sad in failing to recognise the efforts of the many and current day contributors who had built up a system of service delivery, but it also largely appeared to be nothing short of vandalism of the South Australian CLC network. The contempt and lack of respect shown by Government to the needs of South Australians is a sad indictment. The re-development, merger and tendering of local community legal centres into larger units with enormous service catchments is questionable in terms of service provision to local communities and highly dubious in terms of better meeting the needs of those who need help in South Australia.

Commonwealth Legal Assistance Needs Study

From 1997 to 1999, the Commonwealth, through the Australian Legal Aid Board and Legal Aid and Family Services, conducted a two-stage Legal Assistance Needs Study. The study was designed to examine a range of issues, including the derivation of a set of indicators of demand for services, identification of gaps in current service delivery, and an assessment and critical evaluation of needs, which are not being met by services that are currently available. 

The project was occurred in two phases. The first stage was to establish "an equitable basis for the distribution of legal assistance funds". The project was to

· Identify the level of expressed demand for legal assistance through Legal Aid Commissions (LACs) by the population in general and by special needs groups such as women and people from non English speaking background, as indicated by applications to LACs for assistance, identifying factors which influenced those levels of demand;

· Identify gaps in service delivery within each State and Territory taking into account services available from private practitioners, CLCs and LACs and other service providers;

· Devise a model for constructing socio-demographic profiles of each State.

The second phase of the project developed a model for estimating unmet need for legal assistance and assessing the relative needs for services by different client groups. The final report published in 1999 was disappointing as it focused less on an analysis of legal need, and more on distribution of funding between the states and the territories. To date therefore there has not been any adequate study of the extent of unmet legal need throughout Australia. The paucity of such research is astounding! It is vital for the Commonwealth to act, either by commissioning their own study or in concert with the states to conduct a study of need.

Consult with communities to determine what services are needed

If Government is serious about geographical equity there is a need for honest and open dialogue with the community and with legal centres. It is fundamental that there be consultation with communities to determine what services are needed in rural, remote, regional or for that matter, metropolitan or outer fringe suburban areas. Narrowly focussing on legal need might exclude a range of ancillary issues, which may also be critically important. These issues might include:

· Availability and access to interpreters and their associated costs 

· Particularities of different areas and work

· Travel and transportation issues

· Geographical issues

· Isolation

· Transience of the population

· Justice infrastructure, i.e., proximity of courts and the like

· Availability of volunteers, lawyers

· Remuneration issues

· The appropriate use of technology as a means of facilitating and enhancing access

· Etc…

Furthermore,

·  There being no Legal Aid offices and limited numbers of private lawyers wanting to take on legal aid funded matters and establishing under funded CLCs who are then placed under considerable pressure to fill the gap.    

· Recruitment of lawyers to CLCs is difficult due to the poor wages and often only short-term contracts can be offered thus forcing staff to leave for better paying jobs.

Terms of Reference 2

The implication of current (legal aid/justice?) arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters;

The Impact of current arrangements on criminal law, family law and civil law matters
The gaps in service provision arising from the inadequate coverage of Legal Aid funding are filled, in part, by generalist and specialist community legal centres and increasingly through Pro Bono service delivery offered by the private profession.  There is also an increased provision of limited doorstop assistance by Duty Lawyers operating in various courts, and an increase in ‘amicus curiae’ (friend of the court) and self represented litigants that are assisted by the court. For a range of reasons most of these measures are nothing more than a stopgap and measures of last resort. The effect of the debilitation of the Legal Aid system has been no less than the removal of people’s ability to have fair and equal access to justice. Such limitations do lead to a subversion of our justice system and the inevitable denial of justice.

In the case of Legal Centres because of a range of resource constraints such as staffing, capacity and financial constraints, centres are unable to provide a comprehensive casework service.  Many community legal centres do not provide representation in court or tribunal proceedings, while others do so on a limited basis. 

There is simply no substitute for an adequately funded Legal Aid scheme, which has appropriate guidelines, merit and means tests.

The following explores some of the problems currently experienced in a range of legal areas; we also draw your attention to the issue of interpreters, which is a fundamental pre-condition for the delivery of justice.

Inadequate access to interpreters and translators

Clients of community legal centres have serious difficulties getting access to face-to-face interpreters and translators. It should be a basic right for all people to access free legal information and advice in a language that they can understand. 

In recent years Victorian Legal Centres have had use of a specific purpose allocation of funds for the purpose of accessing face-to-face interpreters. In 2003/04 the total allocation to all Victorian CLCs will be $66,000. The money is divided between all centres based on a formula and the allocation for Fitzroy Legal Service which has some 30% of clients who speak a language other than English in their home is  $1650. Once our share of the funding pool is used we are ineligible for additional funds unless another CLC is able to allocate us their funds. Since inception CLCs have administered the funding allocation.

In a general sense the funding allocation for Interpreters is grossly inadequate. Year to year funding is insecure and uncertain and access when required can at times be problematic. As a result Centres like the FLS make do with access to telephone interpreters and the inevitable use of family members.

In Victoria CLCs do not have an automatic right to interpreters for community legal education sessions, workshops or conferences. 

We believe that the current interpreter arrangements are confusing, arbitrary, and cause grave injustice to people from non-English speaking or hearing-impaired communities. Interpreters should be available to CLCs for free on a needs basis: that is, available on request for all legal matters and for all community legal education sessions. The method of booking an interpreter should also be as administratively simple as possible. 

Family law

Despite the growing demand for family law services obtaining assistance from legal aid in this area has become increasingly difficult. This has placed a considerable burden on ordinary people, community agencies
, the courts, CLCs and the legal profession in general. While some effort has occurred to try and address some of the issues at the court level, there is tremendous unmet need at the pre trial level which neither CLCs, the private profession or community based organisations are able to meet.

Some of the consequences of the lack of aid in this jurisdiction include the following:

Self Representation

There has been an explosion in self-representation within the Family Law jurisdiction, which in turn has shackled the Family Court. The abject neglect, which typifies the current legal aid policy vacuum, has not only eroded people’s confidence in the Court, but in the law, and in government as well. 

Self-representation is forced onto ‘poor’ litigants and is rarely undertaken by choice. It results in greater demands on courts and tribunals.  As many as 30-40% of Family Court clients are self represented at some stage during their proceedings
; indeed, the Family Court has demonstrated a commitment to ‘Court assisted litigation’, but this cannot be effected without significant support
.

Unless conversant with legal procedure, self-representation can become burdensome to the court. This includes wasting the court’s time as, for instance, matters are stood down or adjourned.  As a result it increases legal costs for represented litigants and delays resolution of situations, which more often than not creates uncertainty and distress for parents and children.
 Already stressful circumstances can become further exacerbated if families are unable to receive the advice and help they need.   Further, problems arise where litigants are forced to withdraw their case or struggle through inadequate and often ill-advised appearances.


In extreme cases it is not unknown that individuals who are unable to access justice may choose to take matters into their own hands and administer their own form of justice, occasionally with horrific consequences.

Cost Shifting

Decisions based on insufficient evidence can, and do lead to additional costs. (This isn’t only a problem in the Family Court jurisdiction but other areas of the law as well). If variation orders are sought this will lead to additional costs not only for the parties and the court time but also for legal aid (if at least one of the parties are aided). There might also be costs for other investigative bodies such as Police, Domestic Violence Services, CLCs and other government and non-government funded agencies.  Any saving assumed by cutting back on legal aid funding therefore is likely to be lost in the added costs involved in the resulting delay and inefficiency.

The exodus of legal practitioners from legal aid work

The paucity of funding which is available for Family Law and other Legal Aid funding areas has put pressure on increasing numbers of legal practitioners to no longer undertake legal aid work because it is no longer economically viable.  In 2000, the Australian Law Reform Commission found that there has been a noticeable exit of private practitioners from legal aid work as a result of the reduction in Commonwealth funding for legal aid, the resulting changes in eligibility guidelines and reduction in grants of legal aid.
  A National Legal Aid survey
 of family law practitioners showed that:

· 28% of family law practitioners had decreased the amount of legal aid work they did in 2000/01 from what they had done in 1999/2000

· 15% of Family Law practitioners indicated that they had ceased doing legal aid work prior to 1999/2000

· 52% of firms surveyed did less legal aid work in 1998/99 than in 1994 /95.  

The Fitzroy Legal Service has experienced difficulty in referring clients on legal aid to appropriately experienced Family Law practitioners, as many are no longer undertaking Legal Aid work.

Impact on CLCs

CLCs have been adversely affected through increasingly complex family law cases rejected by legal aid presenting at CLCs for assistance. Most centres are only able to undertake limited advice work because of the complex and often lengthy nature of this area of law.

Family Violence & Primary Dispute Resolution

Approximately half of the Family Court’s workload involves allegations of family violence.
  The Family Court must take into account family violence in many decisions that it makes, including appropriateness of primary dispute resolutions, parenting orders and the appointment of a separate child representative.  While the Commonwealth legal aid priorities in relation to the family law include “injunctions relating to family violence”, they do not currently provide funding for family violence sought under state law.  This is despite the fact that the overwhelming majority of legal aid applications for family violence orders are sought under State law because the State processes are considerably faster, more straightforward, and inexpensive when compared to Commonwealth processes.  

It would appear that the Commonwealth is avoiding legal aid responsibility for family violence matters by sitting behind the commonwealth / state legal aid regime coupled with inadequate commonwealth remedies. If the Commonwealth is serious about addressing family violence it must extend Commonwealth legal aid funding to family violence applications made under either Commonwealth or State law.  

While the Family Court has an emphasis on Primary Dispute Resolution, it is often inappropriate in family law matters where there is family violence or child abuse. Because of a power imbalance between the parties, the burden of self-representation or fear that legal aid funding will run out before completion of proceedings some victims of domestic violence may agree to unsafe or unworkable orders in mediation.  In the long term this is often a false economy as there is often a return to court to vary the orders further down the track.  
Property Settlement

In our experience because of the relatively small estates involved in some property settlements clients on a low income or benefit need to carefully consider the benefit of pursuing a settlement. This is especially true if legal aid is not available and private lawyers fees would eat up the majority of the property settlement. 

Financial Caveats

The application of financial caveats on the assets of people seeking legal aid has not only turned legal aid into a ‘pawn broker’ or ‘hire purchase’ type agency but it seriously disadvantages poor people who have limited assets, most of which might be eaten up by legal fees. This acts as a major disincentive to clients to apply for legal aid funding and where a caveat is placed on low/no income family assets, when the property is in fact sold and debts are paid off often an insufficient amount is left for the purchase of another home, thus feeding the poverty trap often experienced at the end of family court proceedings. In this case legal aid is fuelling and exacerbating the problem.

Funding Caps

People whose legal aid cap has been reached often approach CLCs, when the cap is reached and because the matters are complex.  We are often in no situation to assist because of resources and the specialised nature of the problem. Often a case has been running for a long period of time and requires a substantial commitment and level of specialisation that simply isn’t available in Legal Centres. As a result, the options available for these people are very limited and people are forced into self-representation.

It is not unknown to hear that the opposing side has prolonged a dispute in order to corner the other party. Caps in the Family Law area are extremely problematic and particularly when it involves domestic violence. Legal representation ensures not only that the victim obtains proper advice but also that the perpetrator cannot cross-examine his victim.  

The arbitrary application of a $10,000, $12,000 or a $14,000 cap in family law matters with no reference to the cost of family litigation is ludicrous. Uniform application of funding caps to family law cases has been associated with a number of issues:

· Opposing parties pursuing proceedings with little merit or protracting certain stages of litigation with a view to exhausting their opponents’ legal aid funding

· Opposing parties being able to pressure the legally aided party into an inappropriate settlement at the time that the cap is reached

· Other factors such as court delays and practices, beyond the control of the party, exhausting allocated funds

· Litigants receiving limited services from their lawyers or alternatively lawyers contributing significant unpaid work to the case to provide an adequate service

· Caps falling short of the work required for complex, intractable cases

· Difficulties for vulnerable clients or those with special needs.”
  

Family Law Hotline

In 2001 $6.1 million was allocated by the Federal Government to develop the provision of family legal services by telephone and Internet.
  The manner in which this service was established was criticised by many CLCs at the time but fell on deaf ears. In our opinion this initiative does not adequately address the problems experienced by people involved in family law disputes as the services offered are far inferior to the face-to-face interaction which complex family disputes often require. Staffing such a service with information and client service officers who are often not legal practitioners is an additional problem. Callers are often only given basic advice and subsequently referred to a CLC or legal aid. Due to the considerable expense involved in establishing and operating such a service valuable legal aid dollars could have been better spent by employing legal practitioners to directly advise and represent clients.

Family Related Civil Issues

As a consequence of family breakdown there are often many legal problems which arise. Matters like disputes over debts and credit contracts, mortgage payments and the like lead to a range of family law related civil issues, which in our opinion should be funded by the Commonwealth.

Child Representative

Because of limited Legal Aid funding child representative lawyers who are court appointed often undertake the minimum work required. In many cases this results in inadequate time being spent with the child to ascertain his / her best interests.  

Criminal Law

By far the most common matters dealt with by Fitzroy Legal Service are Criminal Law matters. Some of the areas we deal with include: theft, drugs, assault, burglary, trafficking, fraud, policing matters, intervention orders, infringement notices, particularly for begging, public space matters, public order and public transport offences.  For many of the matters we deal with there is typically no issue as to guilt but there is a requirement for a client to receive significant assistance to ensure that the matter is heard in open court and that an appropriate sentencing order is made having regard to the person’s ‘special circumstances’. However, not all these areas are covered by legal aid, for example in relation to fines and infringement notices relating to public space, public order, and public transport offences.  Despite the time and effort required to have these matters heard in an open Court, it is vital that evidence be presented to a court to ensure that an appropriate order is made.  

In criminal matters, legal aid is not available for first time summary offences.  This is despite the provision of legal assistance in these cases being an important early intervention strategy to reduce criminal recidivism. Due to restrictions on our own resources, CLCs like the FLS can only help a very few people, and therefore many people remain unrepresented. The unfortunate reality is that people facing such charges may not be guilty of offences, but because of the lack of adequate preparation and legal defence, may be forced to self-represent or plead guilty. If they plead not guilty, many unrepresented people may not be unable to put relevant matters before the magistrate, and therefore may be found guilty or penalised more heavily than if a legal representative had run their matter. The consequence of being found guilty and having a criminal record has a substantial impact on a person’s future, for example securing employment. With the current limitations in legal aid for people to contest summary offences, those who are least able to afford it may be forced to live with a criminal record for something, which they possibly did not do.

Many clients of the Fitzroy Legal Service as with other CLCs have a range of problems many of which are multi-layered, some of these problems include: severe poverty, mental health issues, alcohol or drug addiction, homelessness, being a victim of a sexual assault, intellectual disability, having an acquired brain injury as well as other issues. Assistance from Victoria Legal Aid is not always available for these matters. Aid is often subject to the circumstances of the individual, for example, whether it is a first offence, whether they may be facing a hefty fine or a prison sentence, or whether they may have some means of affording their own representation. To some extent the role Legal Aid Commissions are forced to play as a result of inadequate levels of funding is that of judge and juror, this is grossly inappropriate. 

Legal Aid Bureaucracy

Subject to the availability of funds we have experienced clients being refused aid on exactly the same matters even thought they had received aid previously. The frustration faced by our legal staff in securing grants, or even permission to undertake medical reports, or for that matter even securing permission to represent directly creates significant delays in preparing a case. Dealing with Legal Aid, its processes, tardiness, and bureaucratic hurdles, has become a significant part of the casework itself. 

Duty Lawyer Schemes

Even though a Victoria Legal Aid Duty Lawyer may assist with a guilty plea and sentencing submissions once the matter is before court this is problematic in that preparation of a case on the doorstep 5 minutes before it being heard is not exactly what we would call equal access to justice.  While legal aid provides a duty lawyer scheme it far from compensates for the lack of legal aid grants.  Critically, duty lawyers only assist with guilty pleas, this places pressure on people who wanted to plead not guilty but are overwhelmed by the task of representing themselves, and as a result they are forced through lack of option to plead guilty.  Additionally, the duty lawyer scheme does not cover all magistrates’ courts, with many country courts being without legal aid duty lawyers. 

24 Hour Statewide legal advice

Scope exists for an urgently required 24 hours legal advice service for persons who are in police custody. Such a service is required to address serious issues regarding the availability of after-hours legal practitioners. The model could be based on similar schemes that operate in local or overseas jurisdictions. 

Legal Fees paid in Criminal matters

For many years legal practitioners practicing legal aid work have been forced to work at a discount to the market rate. Recently in Victoria there has been a slight increase in legal aid fees available. In our opinion we believe that the legal aid rates paid continue to be inadequate. The inadequacy of fees unwittingly forces greater priority to be given by solicitors to full fee paying clients and eventually ghettoises legal aid clients who may not receive the attention they deserve. 

The low fees combined with the legal aid bureaucracy established to minimise and control the grant allocation process not only ‘tests the patience of saints’ but is a significant factor forcing otherwise committed, experienced practitioners to refuse to do legal aid work. This is leading to a juniorisation of both solicitors and of barristers who remain willing to legal aid work. This has serious implications for our justice system and must be rectified.

Commonwealth Funding Surpluses

Since the changed financial arrangements implemented by the Commonwealth in 1997 which stipulates where Commonwealth monies are to be expended in terms of legal areas, Victoria Legal Aid has carried a surplus of Commonwealth funding for family law matters. The rigid agreements and guidelines mean that Victoria Legal Aid is unable to spend the surplus in other areas of need. This has distorted the flexibility of the legal aid system. Some areas run at a financial surplus while others have an excess of applications and the maintenance of excessively low fees. The artificial divide between state and federal matters and the manner in which the current system is forced to operate is absurd!

Civil Law

In our view access to civil remedies is crucial in a civil society and fundamental to the rule of law. Legal aid should be available in Victoria for a range of civil matters. Victoria is considerably disadvantaged in the provision of Civil Law assistance by legal aid when compared with NSW for example, where civil matters are given equal priority to criminal and family law matters.  

While private practitioners are prepared to take on some matters on a contingency fee basis or even on a pro bono basis, this does not fill the gap left by the lack of legal aid for civil matters. There is no substitute for an adequately funded and resourced legal aid scheme in this area. Few disadvantaged people are able to access justice for civil issues, often this is because the claim may be insufficient to warrant the effort required, but for these disadvantaged individuals the lack of support can be devastating.  In Victoria Legal aid is only available in civil matters for claims $5,000 or higher. 

The importance of civil law assistance in areas where human rights are at issue is self-evident for example: refugee & immigration, social security, state abuse of power, and discrimination matters. Other areas may involve civil liberties, unfair dismissal and other employment issues, personal injuries, and workplace accidents.  
Commonwealth civil and administrative law matters in Victoria

In Victoria the availability of legal aid in respect of the Commonwealth civil and administrative law matters is determined by the Commonwealth and is very restrictive as can be observed from the table below.
  These limitations have severe impacts in the ability to appeal Social Security matters as well as in discrimination, equal opportunity and migration areas. 

It is with some irony that because of the restrictive funding guidelines, it is our understanding that Victoria Legal Aid have been able to maintain significant surpluses of Commonwealth monies.  

Table 2. VLA assistance in Commonwealth civil & administrative law matters

	Type of matter
	Availability of Victoria Legal Aid assistance

	Social security
	Not available other than in restricted matters before the Administrative Appeals Tribunal

	Discrimination
	Not available unless the case will result in broad public benefit

	Migration
	Not available unless there are differences of judicial opinion which have not been settled by the Full Federal Court or the High Court, or if the proceedings seek to challenge the lawfulness of detention

	War Veterans Matters
	Available, but subject to merits assessment at each level, set hours of assistance and to non-complex matters unless approved


Discrimination Matters

Legal aid is now effectively only available for Commonwealth discrimination matters for class actions and test cases.  Cases concerned with up holding individual rights are not eligible for legal aid, despite broader public interest. It is ironic that while discrimination laws are aimed at protecting the most vulnerable and marginalized, they in fact are the very ones who are unable to bring a discrimination case without legal assistance.  

Immigration and Refugee matters

The changes to legal aid in 1997 and 1998 saw the virtual removal of all legal aid funding for immigration and refugee matters, an area where the Commonwealth has sole responsibility. Advice and assistance is available to protection visa applicants and eligible members of the community only. There is no legal aid for judicial review unless there is an unresolved difference of judicial opinion or if proceedings seek to challenge the lawfulness of detention in limited circumstances.

The restrictions placed on Legal Aid disregards Australia’s international obligations under the United Nations Convention Relating to the Status of Refugees. It is imperative that funding be re-established.

Social Security

Changes arising from changed federal and state arrangements for legal aid in 1997 have seen a significant reduction in the availability of legal aid for social security appeals to the AAT.  Legal aid is only available for obtaining instructions, reports and preparing submissions under restricted circumstances
, for example, where:

· The case relates to an overpayment exceeding $5,000; or

· The applicant is at significant risk of prosecution; or

· The applicant cannot afford to pay for medical reports and the appeal is about the health of the applicant or of someone for whom the applicant has parental responsibility; or

· The applicant by reason of disability or disadvantage cannot adequately prepare or present the case; or

· The appeal raises important or complex questions of law.  

For representation at the AAT Legal aid is only available where:

· The applicant may incriminate him/herself; or

· The case is complicated; or

· The applicant by reason of disability or disadvantage cannot adequately prepare or present the case; or

· The appeal raises important or complex questions of law. 

It goes without saying that lack of access to legal aid has resulted in many disadvantaged people with worthwhile claims having to represent themselves against government solicitors at the AAT. In our opinion this is an appalling situation, which denies basic rights of assistance to those who need it most.  
State Civil and Administrative Matters

For plaintiffs in civil matters, legal aid is not available if the assistance could be obtained under a conditional costs agreement.  This is despite the fact that many condition costs agreements require the plaintiff to make an initial outlay of up to $2,000
, a sum that is unaffordable for many people and particularly the majority of CLC clients.  

Table 3.  VLA assistance in State Civil & Administrative Law
	Type of Matter
	Availability of Victoria Legal Aid assistance

	Personal injury
	Not available unless the amount of the claim exceeds $5,000 and the plaintiff could not obtain assistance under a conditional costs agreement, regardless of the up front payment required to enter into such an agreement

	Debt
	Not available unless the amount of the claim exceeds $5,000, the person’s sole place of residence is at immediate risk and there is a strong prospect of success

	Tenancy
	Not available

	Guardianship & Administration
	Not available unless there are reasonable prospects of removing or preventing the appointment of a guardian or administrator

	Wills and probate
	Not available

	Employment
	Not available

	Discrimination
	Not available unless the case will result in broad public benefit

	Mental health
	Not available unless the person is an involuntary patient and there is a reasonable prospect of obtaining his or her release from a hospital

	Police practices
	Not available


The Victorian Guidelines are so restrictive as to make legal aid only available in the event that the defendant’s sole place of residence is at immediate risk in the action and there is a ‘strong prospect of success’.  In itself such an approach is discriminatory as it excludes a broad range of people. Legal aid simply is not available for a whole range of other civil and administrative matters including tenancy, wills and probate, employment and police practices. 

The following discussion looks at two areas where there is little if any legal aid support and which are areas of increasing demand.

Employment law

Legal aid is not available in the area of employment law in Victoria. This is a problem for both the individual and for Community Legal Centres. Some legal Centres like Job Watch in Victoria provide specialist advice and referral but there are still a large number of clients, which seek the assistance of a CLC. 

The Fitzroy Legal Service was confronted with a wave of unfair dismissal and other employment issues like unpaid entitlements. As a result of this demand we have had to establish a specialist focus in the niche area of ‘Unfair Dismissals’. These areas of law are often not economic for legal practitioners or ‘Labour Law’ firms and as a result the individual is grossly disadvantaged through ignorance of how to proceed and the inability to defend themselves. It is our understanding that many other legal centres are also confronting significant demands in this area.  As awards of money in unfair dismissal cases are low if a private solicitor is employed a person generally ends up with virtually nothing on payment of legal fees. As increasingly more people are not joining unions that avenue of support is not available to assist.

It is our opinion that legal aid should have a role to play in the area of employment law.

Environmental law

The area of public interest environmental law raises a range of issues, which highlight both the lack of support for this area of law by legal aid generally, and the ‘shackling’ of the existing network of Environmental Defenders Offices by restrictive Commonwealth demands which commenced in 1997. These Commonwealth restrictions contractually curtail EDO’s from participating in public interest environmental protection litigation. Surely as a means of establishing a more level playing field the Commonwealth could support better environmental outcomes for both individuals, groups and the community in general by at least removing the current restrictions on EDO’s and possibly supporting legal aid commissions with funding for some environmental law litigation.   

Terms of Reference 3

The impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of self-representation.

General Comments

The National Association of Community Legal Centres comments that to be effective, a legal aid system needs to be:

· Nationally consistent – providing assistance to people in similar circumstances, regardless of where they live;

· Comprehensive in scope – covering the full spectrum of legal matters;

· Adequately funded – giving the requisite degree of assistance to ensure cases can be mounted properly; and

· Efficiently administered – so that public funds are spent wisely and well.

In our opinion the current Legal Aid environment is sadly deficient in a range areas and is in need of significant repair. 

The need for Vision

As outlined in the introduction in recent years the original vision and aspiration for the establishment of a National system of Legal Aid across Australia as a means of ‘advocating for the rights of poor people’ and for the betterment of society has been reduced to a sad imitation of its early ideals.  

The broad co-operative and partnership approach has been replaced by a divisive and separatist funding program that pits Federal against State and at times State against State. In this frenzy the objectives of legal aid have been plundered, leaving an unrecognisable skeleton of its ideals and early intent. 

What is required now more than anything else is leadership into the future to bring back some of the early intentions of a co-operative and flexible scheme. Without doubt additional funding will assist greatly but more than money is required. What is needed also encompasses a vigorous critique of what’s wrong with the system and the role to be played by legal aid in rectifying this. 

Conceivably, each state should seriously address what it needs to do to identify its problems.  In parallel the Commonwealth should also consider its failings and together with the profession, CLCs and the community in general a way forward should be pursued. 

Arising from the abject lack of research and academic exploration in the area of legal aid considerably more research and policy development must be pursued.

The impact of changed policy arrangements between Commonwealth & States

By way of introduction it is important to consider the enormous negative impact, which changed funding arrangements have had in the Australian and particularly the Victorian Legal Aid context since 1996. It might also be relevant that some Legal Aid observers like Don Fleming
 suggest that that this changed financial arrangement is so significant that it has destroyed the mutual or joint venture quality, which was a key distinctive feature of the third phase of the national scheme. The legal aid partnership developed between Legal Aid Commissions, CLCs and the Private profession has been severely stressed.
Without doubt the introduction of Commonwealth requirements that ‘their’ money can only be spent on Commonwealth matters has created obstacles for Legal Aid Commissions in their ability to allocate funds to areas of legal need.  The Federal government’s decision in 1996 to provide legal aid funding for priority Commonwealth matters only marked a significant shift in legal aid policy.  Previously Commonwealth and State governments had contributed to the national legal aid scheme based on an agreed cost sharing formula irrespective of whether legal aid matters were Commonwealth or State in origin. Such an approach tries to impose an artificial distinction between different types of legal matters depending on jurisdiction. It fails to consider the fact that clients often present with intertwined legal problems ranging across jurisdictions and that in many other areas of government the approach is to establish a client centred approach to problem resolution rather than a discredited ‘silo’ approach.

Such an approach clearly abandons the idea that the Commonwealth is in a special position due to its power to raise taxes, that it has a special responsibility for Commonwealth persons (namely migrants, indigenous people, veterans and social security recipients), or responsibility for ensuring that there is consistent national access to essential social and public services, and responsibility for ensuring compliance with key international treaties governing human rights.  

We agree with the National Association of CLCs (NACLC) that 

“… abandoning the Commonwealth/State funding divide, which imposes such unnecessary rigidity and inflexibility on how funds can be spent, is a pre-condition to improving the legal aid system in Australia”.

Furthermore, 

“If agreement in principle could be reached on this threshold issue, then a dialogue could begin about the appropriate apportionment of funding responsibility between the Commonwealth and the States”.

The impact of changed Funding arrangements between Commonwealth & States

 “[T]he expense which governments incur in funding legal aid is obvious and measurable, but what is real and substantial, is the cost of the delay, disruption and inefficiency which results from the absence or denial of legal representation…Providing legal aid is costly.  So is not providing legal aid.”

It is interesting to observe from the tables below the State and Federal funding contributions between 1993-2003.
  

We can observe that since 2001/2002 States have contributed more to legal aid funding than the Commonwealth, that the level of Commonwealth funding is still below that of 1995/6 and that it is only $3.0M more than it was in 1993. Interestingly we can observe that the amount contributed by the States has risen by $75.15M or 215% over the same period.

In an analysis undertaken by the Hon. Robert McClellan the Federal Shadow Attorney General it is interesting to note that he has estimated that the Federal Government has spent $288M less on legal aid over the 8 years it has budgeted for, and that the real value of the cuts over this period, once inflation is taken into account, is a staggering ​​$404 million
.  

We also note that in 1992, the Law Council of Australia estimated that an extra $50 million per annum was required simply to restore legal aid funding to a level that would provide assistance to all who were eligible in 1987-88. In 1996, National Legal Aid estimated that restoring funding to 1991 levels would require an additional $64.9 million per annum.

Table 4. Calculation of decrease in real funding in Commonwealth legal aid funding

Year
Actual
1995-96 level
Shortfall
CPI




Adjusted by CPI



$M
$m
$m




1995-1996
160.2
160.2
0.0
118.7
 actual


1996-1997
159.2
162.4
3.2
120.3
 actual


1997-1998
127.1
162.4
35.3
120.3
 actual


1998-1999
133.6
164.4
30.8
121.8
 actual


1999-2000
103.0
168.5
65.5
124.8
 budget forecast


2000-2001
108.7
178.2
69.4
132.0
 budget forecast


2001-2002
114.7
182.6
68.0
135.3
 projected
(2.5%)

2002-2003
120.6
187.2
66.6
138.7
 projected
(2.5%)

2003-2004
126.5
191.9
65.4
142.2
 projected
(2.5%)

Total reduction in Commonwealth legal aid real funding: $404.2million

Notes to calculation:

· Column 1 shows the relevant financial year.

· Column 2 shows the actual amount budgeted for legal aid by the Commonwealth.

· Column 3 shows the amount the Commonwealth would need to provide to maintain funding at 1995-1996 levels, applying a Consumer Price Index adjustment. 

· Column 4 shows the decrease in real funding from 1995-1996 levels for each year.

· Column 5 shows the CPI figure used in this calculation and whether the figure is actual, a budget forecast or projected.

This crisis in Legal Aid funding particularly over the past decade has forced a rationing of resources within Legal Aid Commissions through the introduction of stringent and oppressive merit tests, funding guidelines and the overall reduction of the range of legal matters for which grants are available. 

Unless an individual is either rich or very poor access to legal aid is very difficult. In fact even if a person is very poor they might miss out if their legal problem does not qualify for assistance. Those who can still meet the harsh means and merits tests find, they:

· Will only get a grant of aid if their legal matter has been classified as a ‘priority’ by the Commonwealth or the State;

· Will almost certainly have to make an up-front contribution to the cost of their matter if they have any income at all other than a government pension or benefit;

· May have their grant of aid ‘capped’, and have it run out before their matter is finalised.

These restrictions while having been established to regulate the demand flow at the Legal Aid end are having adverse effects across a range of areas both within the justice arena and outside it as well, for example,

· It is leading to increased personal hardship both financial, physically and in travesties of justice

· Demand for assistance is spilling over to CLCs, this includes areas where legal centres may have limited experience or skills

· There is a very visible and concerning growth of unrepresented litigants and appellants appearing before the courts and tribunals in a range of legal areas

· Community services organisations have had to adapt the manner in which they operate to address issues they are dealing with in their regular casework

· There is a direct as well as an indirect ‘cost shift’ to other agencies both inside and outside the justice arena that are having to assist unrepresented clients through the system.

Table 5. Commonwealth funds for legal aid 1993-2003 ($million)

	State/ Territory
	1993/4
	1994/5
	1995/6
	1996/7
	1997/8
	1998/9
	1999/00
	2000/1
	2001/2
	2002/3

	 NSW

	38.65
	38.35
	38.56
	41.09
	31.31
	31.32
	31.27
	33.89
	36.61
	39.36

	 VIC

	33.83
	34.32
	36.85
	35.5
	33.00
	27.80
	27.75
	27.87
	28.07
	27.80

	 QLD
	17.13
	18.03
	18.22
	19.80
	18.44
	18.00
	18.02
	19.90
	21.80
	23.70

	 SA

	9.40
	9.08
	9.51
	9.56
	8.96
	8.96
	9.28
	9.45
	9.90
	10.35

	 WA

	11.50
	11.40
	12.80
	12.50
	8.30
	8.30
	8.30
	9.00
	9.70
	10.50

	 TAS
	4.36
	4.00
	4.25
	4.44
	3.72
	3.72
	3.72
	4.23
	4.14
	4.08

	 ACT

	2.42
	TBA
	2.69
	2.71
	3.12
	3.00
	3.00
	3.17
	3.07
	3.92

	 NT

	2.39
	2.23
	2.28
	2.59
	2.01
	2.01
	2.01
	2.11
	2.42
	2.13

	Total

	119.68
	117.4+
	125.16
	128.19
	108.86
	103.11
	103.35
	109.62
	115.71
	121.84


Table 6. Direct State/Territory grants for legal aid 1993-2003 ($million)

	State/ Territory
	1993/4
	1994/5
	1995/6
	1996/7
	1997/8
	1998/9
	1999/00
	2000/1
	2001/2
	2002/3

	NSW

	15.09
	17.25
	22.38
	21.67
	23.06
	24.77
	30.36
	34.14
	46.18
	55.28

	VIC

	23.94
	23.94
	24.05
	24.22
	24.36
	24.15
	28.14
	28.08
	31.46
	32.56

	QLD
	9.78
	8.69
	9.73
	10.77
	14.14
	15.26
	17.89
	18.22
	20.43
	20.69

	SA
	3.29
	4.02
	4.69
	4.52
	4.58
	6.15
	7.88
	8.51
	9.41
	9.69

	WA

	7.4
	7.6
	8.2
	8.2
	10.3
	11.5
	13.1
	12.0
	12.8
	13.3

	TAS
	2.23
	2.60
	2.69
	2.73
	2.70
	2.73
	2.74
	3.08
	2.85
	3.00

	ACT

	1.54
	TBA
	2.54
	1.68
	1.76
	1.79
	1.76
	1.89
	2.01
	2.42

	NT
	0.66
	0.81
	0.98
	1.14
	1.88
	1.94
	1.88
	1.91
	2.00
	2.14

	Totals
	63.93
	64.9+
	75.26
	74.93
	82.78
	88.29
	103.75
	107.83
	127.14
	139.08




Table 7. Total State and Commonwealth grants for legal aid 1993-2003 ($million)

	
	1993/4
	1994/5
	1995/6
	1996/7
	1997/8
	1998/9
	1999/00
	2000/1
	2001/2
	2002/3

	C’wealth
	119.68
	117.4+
	125.16
	128.19
	108.86
	103.11
	103.35
	109.62
	115.71
	121.84

	States
	63.93
	64.9+
	75.26
	74.93
	82.78
	88.29
	103.75
	107.83
	127.14
	139.08


Figure 1. Total Grants 1993-2003
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The Impact of under-funding on CLCs and Access to Justice

Despite overall increases in the Community Legal Centres funding program, existing centres have experienced significant erosion in real funding levels over the last decade. This situation is worthy of further exploration.

As noted in the National Association of CLCs ‘Budget submission to the Commonwealth Government 2004–2007’
“Almost all of the growth in the total quantum of funds for the Commonwealth CLC program has been directed towards Program enhancements. While conferring benefits on previously poorly-serviced groups and regions, and contributing to better program management, these measures have not increased the capacity of most centres to undertake their core work”. 

Further

“After adjustments for new activities have been made, Commonwealth funding for community legal centres has increased by 2.45% per annum over the five years from 1997 to 2002. During this same period, Average Weekly Earnings rose by 4.5%. This discrepancy translates into 10.25% cumulative shortfall in the already low base line staffing budgets of CLCs”.

The detailed economic analysis undertaken by the NACLC provides an interesting insight into the true impact of the 5.5% increase in total Program funding. The analysis confirms the fact that most of this increase in total Program funds has been allocated to new initiatives, activities, or services. 

The real situation is that funding for the pre-existing work of already established CLCs has not improved. In the work undertaken by the NACLC it can be observed that only 22.4% of CLCs received increases over 2% between 1997-2002 while 54.4% of centres received an increase of less than 1%. It is also very important to note that funding has fallen far behind increases in average weekly earnings. 

CLC Funding in Victoria

In practical terms for a Community Legal Centre like Fitzroy Legal Service which is one of Australia’s busiest and oldest centres we were in receipt of some $103,335 in Federal funding in 1990/91 and only $142,105 some 12 years later in 2001/02. The circumstances that centres like Fitzroy find themselves in is very much related to the ‘funding attrition’ many centres have been subjected to. The same situation would apply to most other CLCs. 

In 2001-02 almost half the community legal centres in Victoria received less than the level of funding accepted as equivalent to three full time positions which is Victoria’s absolute minimum of staffing levels (a level which many of us consider is grossly inadequate in itself). 

Most Victorian CLCs are used to working at the grass roots level and have been able to endure under conditions, which most workers in the profession in general would find intolerable, but over the past decade, conditions in CLCs have come under tremendous strain, largely wrought through a process of financial starvation. As a result, Centres have had to:

· Reduce staffing numbers, 

· Reduce hours of operation, 

· Work in substandard work environments 

· Work under unsafe health and safety conditions which in many cases would be intolerable for many individuals working in the legal environment in either Government or private practice  

· Work under wage levels which are below general market rates

· Increasingly been the targets of verbal and physical assault from frustrated clients

Centres have also born the brunt of desperate cases in the exodus from legal aid as that system has been targeted with reduced levels of funding. Low wages, lack of resources, overwhelming demands for legal assistance and the impact of tax law has resulted in centre’s experiencing enormous difficulty in employing and retaining staff.  

Compounded with the erosion of real levels of funding in CLCs during this time there has been

· A parallel increase in demand for CLC services

· A decrease in funding for legal aid

· Financial pressures brought about by so called ‘productivity dividends’

· Increased costs associated with wages, rent, administration and accountability requirements

· Real staffing impact brought about through the establishment of the National Information Statistics scheme, the implementation of Service standards requirements and the like

· Inadequate offset for wage rises or the effect of CPI, and the refusal by the federal government to flow on wage increases 

The impact on the wider community

In 1998 the Fitzroy Legal Service undertook research to assess the wider impact of legal aid funding cuts on community sector agencies and issues related to access to justice for ordinary citizens in Victoria
.  Particular focus was placed on uncovering “grass root” impacts of these cuts on the community, as perceived by local agencies, which often intervene to support people in need.

The objectives of the study were to:

· Gauge the perception of local agencies concerning the adequacy of the Legal Aid system in light of the 1996/7 Commonwealth Government funding cuts;

· Discover the effects of Legal Aid funding cuts on the services provided by local agencies and ascertain the changes made to services as a result of these cuts;

· Assess the perceptions of local agencies on magistrates’ responses to unrepresented persons; 

Additionally there was also work done on 

· Measuring the level of knowledge of local agencies on the services provided by their local Community Legal Centre (CLC).

Some of these findings in spite of the fact that they are now about 5 years old may be instructive to the present Inquiry.  The principle findings of the study were presented under four broad themes.

1. Perceptions of local agencies concerning the adequacy of Legal Aid

A majority of the local agencies surveyed indicated that:

· The current Legal Aid system was inadequate;

· There was a general lack of support available for people affected by legal problems;

· The present Legal Aid system was not adequately servicing people’s legal needs;

· Inadequacies existed throughout the areas of family, criminal and civil law; and

· People unable to access legal representation were placed at a disadvantage in relation to the legal process and access to justice.

Qualitative comments indicated particular problems with the adequacy of Legal Aid, namely that:

· A general lack of legal support existed within the community due to the tightening of Legal Aid guidelines, the high cost of legal expenses and the insufficient awareness of available legal support systems;

· Many Victorian citizens were unable to receive practical legal assistance or access their legal rights and therefore, were not pursuing legal remedies, were attempting to represent themselves, or were pleading guilty to increase their chances of obtaining Legal Aid;

· Individuals unable to receive adequate legal assistance were under enormous stress and had become cynical towards the justice system;

· Long delays when applying for Legal Aid and a lower standard of service existed due to reductions in Legal Aid funding and overworked Legal Aid staff;

· Due to the general lack of legal support within the community, local agencies had experienced a growth in demand for their services, increasing the size of their workloads and the length of their waiting lists.  In an attempt to accommodate this increased demand, many local agencies were referring clients to a CLC; and

· Certain disadvantaged groups were considered particularly vulnerable to the current legal aid climate.  People in lower socio-economic groups, the homeless, women, Aboriginal and Torres Strait Islanders, migrants, people from a NESB, the young, the elderly, and the disabled were identified.

2. Effects of Legal Aid funding cuts on the services provided by local agencies

A majority of local agencies indicated that Legal Aid funding cuts had directly impacted their clients.  Qualitative comments indicated numerous impacts evident at all stages of the legal process, particularly, but not exclusively, in the area of family law.  These included clients being:

· Ineligible for Legal Aid;

· Unable to undertake legal proceedings;

· Incapable of enforcing their legal rights;

· Subjected to lengthy and uncertain Legal Aid appeal processes;

· Dependent on a lower standard of Legal Aid service; and

· Left despondent about the legal system.

Local agencies reported an increased demand from people with legal problems.  This was evident across all legal areas (family, criminal and civil law) and particularly pronounced amongst individuals from certain disadvantaged groups and those refused Legal Aid.  There was an increased demand for:

· Local agencies’ referral, information and advice services;

· Help in preparation of their legal cases; and

· Emotional support and personal assistance.

A large number of local agencies indicated that they had made no formal changes in response to the increased demand for their services; however, qualitative comments indicated that many indirect and informal changes had been implemented.  These included:

· Increased referral to CLCs and extended use of CLC services;

· Improved information and advice services; and

· An extension of the role of staff in offering greater support and practical assistance, such as, preparing clients’ cases, completing clients’ Legal Aid applications and seeking alternative avenues for legal representation. 

3. Perceptions of local agencies on Magistrates’ responses to unrepresented persons

Perceptions of local agencies on magistrates’ responses to unrepresented persons were divided.  Many respondents felt that magistrates’ treatment of unrepresented persons was inconsistent and often reliant on factors such as the defendant’s appearance, articulation and preparation.  In general, magistrates’ treatment of unrepresented defendants was described positively as “helpful”, “sympathetic”, “understanding”, “patient” and “assisting” but also negatively as “too legalistic”, “abrupt”, “evasive” and “rude”.  

Qualitative comments indicated wider implications of magistrates’ treatment of unrepresented, defendants, namely, the increased complexity and length of court proceedings, the imposition of higher fines and more severe penalties and the overall effect of unjust treatment.

4. Local agency knowledge of services provided by their local CLC.

A majority of local agencies surveyed had referred their clients to their local CLC.  This is not surprising considering that they were familiar with the legal advice services provided by their local CLC and felt that the level of service provided was “excellent” or “good”.  Many local agencies also expressed an interest in obtaining additional information on the various services offered by their local CLC.

The impact on CLCs

Further to the issues raised elsewhere in this submission particularly under the section on ‘CLC Funding in Victoria’ the following additional comments are made.

Attempts to fill the gaps in service provision

The gaps in service provision arising from the inadequate coverage of Victoria Legal Aid have over recent years been increasingly filled by generalist and specialist community legal centres, the courts, private practitioners doing pro bono work and self represented litigants.  Because of resource constraints, which include physical, human and financial, CLCs don’t have the necessary capacity to provide a comprehensive casework service. Centres are unable to always provide representation in court or tribunal proceedings and can only do so in a fraction of cases. 

The Impact of Social Capital

The impact of these pressures on our human and social capital is tremendous. Volunteers are being placed in the position of being exploited, staff are ‘burning out’ and having to be constantly replaced by fresh and increasingly vulnerable new staff members after longer and longer periods of advertising and searching. In many centres because of their size there is little collaboration or ability to discuss complex cases and often staff are left to their own resources in trying to assess the circumstances in some very complex cases.

The Impact of University Fees and HECS

Funding does not allow remuneration level, which may be attractive to many potential staff, and to a certain extent it may be said the lifeblood of the future generation of CLC staff is also being seriously affected by the indirect consequences of university fees and the HECS debt.

We are very concerned that university fees and the HECS will have serious implications for the future operations of CLCs, because it will impede their ability to attract and retain young professionals burdened by debt in work environments, which are unable to pay market rates. This in turn will have a dramatic impact of the flow through of sensitised and committed individuals with specialist skills who are able to work with a broad and diverse range of humanity. 

Disjointed Government Policy development in the CLC and Legal Aid sector

The recent waves of CLC reviews and Legal aid reviews have done little to contribute to a planned and orderly approach to meet community need for legal services. They have been squandered opportunities. Opportunities have existed in which planning and policy could have been developed ,which would have enhanced existing services, and considered ways of going forward, in meeting legal needs in areas where there has been little or no service provision. 

Areas of need such in the Indigenous, Youth, Rural Regional and Remote areas have continued to exist with relatively meagre resources. 

Increased imposition of accountability requirements such as service standards, statistics and restrictive clauses about the sort of work some centres may or may not undertake have refocussed our attention from appropriate policy development to narrowly focussed bureaucratic imperatives seeking to restrict intentionally or otherwise centres capacity to advocate. The hugely expensive experiments like CLSIS, Family Law Telephone access line, CLCs Service standards manual, CLCs reviews etc… have absorbed millions of dollars over recent years with little appreciable impact/benefit, and despite our often expressed concern at the waste and opportunities lost.  

A reconsideration of the forward vision, which is inclusive and consultative, would be most welcome and most appropriate.

The impact of Pro Bono

While the increased exploitation of staff and volunteers may be a direct result of the dire state of Legal Aid and CLC funding the circumstances leading to the growth and appropriation of Pro Bono by government may also be seen to relate to the expanding crisis in legal aid funding. Pro bono is not and should never be a substitute for an adequately funded legal aid system. The increased use and commitment to Pro Bono activity while in many regards welcome reflects a slide back to the old charity model of dealing with legal issues affecting the poor and disadvantaged
. Pro bono while welcome in some regards is antithetical to modern day system of legal aid.   

What is of interest with the more recent emphasis on the promotion and use of organized Pro Bono schemes is that this is occurring in parallel to the dramatic reduction in commitment to legal aid. Taking into account the existing inadequate level of funding then certainly it should be reasonable to raise questions as to whether Pro Bono is manifestly or even latently being used as a substitute for adequate levels of legal aid funding. It might also be appropriate to ask whether we are currently experiencing the substitution of a ‘charitable model’ to gradually replace the State funded and supported Legal Aid system which drew together the various contributors of a broadly based ‘legal aid partnership model’ namely Victoria Legal Aid, the private profession and Community Legal Centres. 

Whereas in the 1980’s there was a real attempt made to establish a formal legal aid system with clearly defined guidelines and principals and a framework sensitive to the concept of access and equity.  Unfortunately, due to continued funding cuts, there has been a discernible slide back to an earlier period better characterised by its ad hoc approach, and charitable notions rather than a planned universal system. In short it could be said that there is a slide ‘back to the future’.
 Paradoxically, the growth of Pro Bono despite its best intentions and oft articulated desire not to impede the growth of adequate levels of funding for Legal Aid has the potential to in fact undermine if not gradually supplant the statutory provision of Legal Aid and Legal Service delivery. 

For institutions like CLCs which have for decades provided a conduit for young and dedicated lawyers and non lawyers alike to make a contribution to their community, the development of the plethora of Pro Bono schemes sets them some new challenges. Some key issues and questions confronting CLCs include: 

· Whether CLCs will continue to be attractive in their ability to retain existing volunteers who may be under pressure to undertake pro bono work at their principal place of employment, or will Pro Bono unwittingly place further pressure on CLCs 

· Will CLCs continue to be able to attract lawyers who are interested in working within a political dimension of the law and social change and if not will Pro Bono schemes be able to nurture and provide the same value and attitude orientation, which volunteers develop through their hands on work at CLCs – what does this auger for the future development of the profession?

· Dedication to social justice, poverty law, social change, law reform has been a critical part of the work of CLCs – will it be reflected in the new pressures being exerted on law firms and lawyers to undertake pro bono. Will large firms or individuals with power and influence who undertake pro bono work engage in lobbying and in influencing government and others from a social change perspective?

· Does the historic paucity of CLC and Legal Aid funding and the concomitant focus on the potential of pro bono in meeting unmet legal need inadvertedly impact on the ability to secure the provision of increased resources to legal aid or CLCs?

· Do some forms of pro bono re-affirm a commitment to the old charitable model of services for the deserving poor?

· Will ‘commercial conflicts’ place insurmountable restrictions and limit the sort of work to be undertaken pro bono. Will we see the development of a ‘cab rank’ system 

· Does it represent a way of tying bright, committed and well meaning mostly young lawyers and the considerable resources placed by firms in training them and keeping them in the “firm” and in often dull and less than meaningful work?

· Does Pro Bono represent to varying degrees a promotional activity, a reputation management tool for firms and their collective conscience and if so is this an issue?

· Will Pro Bono place obstacles in the way of CLCs and their ability to recruit volunteers and will this limit the potential supply of future staff by allowing staff to do this sort of work away from centres?

· How are the benefits of pro bono shared in rural, regional or outback communities

· Will pro bono at both the Federal and State level remove the immediacy for finding a solution to the existing Legal Aid and CLCs funding crisis?

· Attitudes, values and self selection of pro bono secondees in some schemes is an issue as the differential status afforded to pro bono work within firms may or may not mitigate against an even contribution by legal practitioners within firms

· Access problems in rural areas where pro bono services are limited and tend to be offered on an informal basis if at all.

· People seeking pro bono assistance often have very complex cases, which can be time consuming and resource intensive and not suitable for smaller firms. 

· There continue to be a range of matters which lawyers will not take on pro bono. 

· The current pro bono system often see CLCs competing for a slice of the pro bono pie and might in some ways be inequitable

While a more in depth analysis may have better explored some of these issues, many may in fact remain purely hypothetical issues whose answers or solutions have not yet had the time to gestate. What is for certain however, is that the legal service delivery model is gently being transformed and that there will for some time in the foreseeable future continue to be discussion and debate about new and old partnerships, new and old methods and about the model which will materialise from the joint experience of old methods and new. Pro Bono may in fact be the lever to our future system, hopefully it won’t be a journey into the charitable model of the past.
 

The impact on Courts and Tribunals

See comments made under Terms of Reference 2

The impact on Self Represented Litigants

See comments made under Terms of Reference 2

The impact of Reviews on CLCs

See earlier comments in ‘The Impact of under-funding on CLCs and Access to Justice’ & ‘CLC Funding in Victoria’

The Impact on Aborigines and Torres Strait Islanders

Without doubt Aborigines and Torres Strait Islanders on all social and economic indicators experience the most extreme disadvantage in Australia. The work and efforts of the Aboriginal Legal Service(s) should be supported and extended. The limbo some of these Legal Services have recently been placed in, is not justifiable, and will cause extreme detriment to this community.

Recommendations:

1. The Commonwealth fund a study, or contribute funding to the States to identify what legal needs exist in the Australian Community. 

2. Such a study of Legal need will form the basis for future consultation with the local communities as to the most appropriate services for those areas with high unmet needs.

3. More funding must urgently be made available to meet community legal needs across Victoria (and across Australia) in rural and regional settings as well as in Metropolitan and outer suburban areas.

4. Regarding the issue of geographical equity simply shifting funds from one area to another e.g., metropolitan areas to rural areas is not the answer. To be well grounded and effective it is crucial to consult with communities to determine what sort of services are needed e.g., Legal Aid offices, Aboriginal Legal Services, community legal centres, or all. 

5. That the availability and accessibility of interpreters to CLCs be extended, and placed on a more appropriate footing.

6. That the Commonwealth extend Commonwealth legal aid funding to family violence applications made under either Commonwealth or State law.  

7. Limitations placed on legal aid through arbitrarily drawn ‘caps’ are highly problematic. Caps have created significant hardship and anxiety, they should be abolished.

8. The limited nature of Legal Aid funding in the family law area has forced people into self-representation. It has also forced an increased disengagement from the legal system, which can often be extremely dangerous for those involved, as well as for the broader community. Additional resources must be made available to provide the required levels of legal assistance.

9. Additional funding must be made available to community legal centres to enhance their ability to deal with the high levels of unmet legal need in the area of family law.

10. Primary dispute resolution should continue to play a role in Family mediation but it must not be used inappropriately and particularly in family law matters where there is family violence or child abuse.  

11. Legal aid should be more readily available for property settlements.

12. The operation of financial caveats should be better examined with the purpose of their removal if it leads to poverty and hardship.  

13. Legal aid guidelines should be flexible to allow for funding of civil matters arising from family breakdown. 

14. Legal aid funding for child representatives and legal aid Family Law work should be improved as a means of attracting lawyers back into legal aid family law work.  

15. There is a need to re-establish a more flexible Commonwealth / State approach to funding of legal matters

16. Commonwealth funding should be re-established for State matters.  

17. The Commonwealth authorise state legal aid bodies to expend Commonwealth legal aid monies on matters arising under state laws.  

18. Flexibility in the application of funding to areas of need, particularly in relation to commission surpluses is required. 

19. More realistic fee structures should be examined and implemented for legal aid work.

20. Criminal and family law ‘funding caps’ should be re-examined and possibly removed

21. Legal Aid funding guidelines including ‘means’ and ‘merits’ tests should be broadened to include a range of currently excluded matters e.g., some summary offences.

22. Legal Aid give civil matters equal priority to criminal and family law matters .

23. At a minimum Legal Aid should be available for all civil matters where citizen’s human rights are in issue.  

24. There is a necessity to balance up justice through improved access to justice where the individual is confronted with the power of the state in such areas as refugee & immigration, social security and discrimination matters.  

25. The Commonwealth refer its authority in relation to the formulation and application of funding guidelines for civil and administrative law matters arising under Commonwealth laws to state legal aid bodies.   

26. The Commonwealth increase state legal aid funding to improve access to legal aid assistance in respect of civil and administrative matters arising under state laws.  

27. That additional funds be made available to Legal Aid and CLCs to assist individuals with employment related issues.

28. That the “no-litigation” rule be removed from Commonwealth Service agreements with Environmental Defenders Offices. 

29. That support be given to the establishment of 24 hour legal advice services for persons who are in police custody

30. That a properly structured and funded system be put in place to ensure legal aid is available in appropriate public interest environmental matters. 

31. That a vigorous attempt be made to re-establish the original aspirations for legal aid. As part of this process State and Commonwealth Governments must pursue a close examination of the problems with legal aid through communication and consultation with stakeholders as well as with the broader community. This process should be assisted with increasing levels of research and the parallel development of policy

32. The Federal government should establish baseline funding for community legal centres in line with the recent NACLC Budget submission which takes into account a new baseline of funding, and real operating costs inclusive of CPI, wages growth, service demand and costs.  

33. CLCs cannot and should not do the work of Legal Aid Commissions and cannot take the overflow of cases from legal aid. 

34. That it is duly recognised that the capacity of the private legal profession to meet community needs for free legal advocacy and representation through pro bono schemes is inherently limited.

35. That due recognition be given to the legal profession for its substantial voluntary commitment to ensure the maintenance of basic services. 

36. That while the legal profession bears a responsibility to serve the community by virtue of its protected and privileged position it and community groups have put disproportionate voluntary effort into meeting community legal needs while governments have progressively abrogated their responsibilities in this area.

37. That the Commonwealth Government, as the major collector of tax in Australia should continue to bear the main financial responsibility for providing legal aid in Australia. 

38. That the Commonwealth Government has a fundamental responsibility to indigenous Australians and should continue to foster and support Aboriginal Legal Services 

39. That it be recognised that the Commonwealth Government's legal aid policies have caused breaches of its international commitments, and of the spirit of its international obligations, that the extent of these breaches should investigated by the Senate and recommendations made to ensure full compliance.

40. That the Commonwealth show leadership in establish mechanisms to review, research and co-ordinate national standards for the accessibility and effectiveness of the legal system and legal aid

41. That the Commonwealth take responsibility along with the  Commonwealth Attorney Generals Department, Legal Aid Commissions and Community Legal Centres, through the National Association of Community Legal Centres, for the development of a discourse around the future direction and expansion of the Community Legal Centre funding programs.

42. That all Legal Aid Commissions  should have Boards which are reasonably representative of the broad legal aid partnership, and the community.

43. Given the large number of inquiries into legal aid and access to justice over the past decade, serious consideration should be given to the relevancy and subsequent implementation of recommendations contained in these past reviews for the purpose of enhancing of legal aid and access to justice.

44. Simply reallocating resources from one area to another is not the solution to geographical equity … The key solution is to address the need for additional resource allocation and adequate levels of funding

45. That due consideration be given to using a ‘service extension model’ which utilises existing CLC infrastructure, for the extension of service into new areas. This could provide a suitable way of establishing new CLCs in different locations. This model and approach should be fully costed and resourced.

46. That the experience and results of CLC reviews such as occurred in South Australia and Victoria be avoided in the future.
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� See S Biondo, ‘Community Legal Centres and Their Volunteers: A Study of Dedication and Commitment’ Fitzroy Legal Service, May 2002 (This research highlighted the resistance of Volunteers continue their contribution apon Centre closure or direction as to changed location of service delivery).
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� Victoria Legal Aid, Legal Aid Handbook (12th ed, 2001) 39-40  


� The 2 Civil Law tables have been adapted from ones prepared by the ‘Homelessness Legal Clinic 
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�Victoria Legal Aid, Legal Aid Handbook (12th ed, 2001) 24.  
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� � FILLIN "Enter Client Name and click OK."\o  \* MERGEFORMAT �National Association of Community Legal Centres�,‘Doing Justice - making a difference through acting together’ August 2003 , p.9


� See NACLC “Doing Justice ………..’ as above, p.9


� Chief Justice Murray Gleeson ‘The State of the Judicature “ Speech Australian Legal Convention Canberra 10 October 1999. 
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� Forty percent of those appearing in the family court are unrepresented and there are similar levels in other courts.


� See Fitzroy Legal Service  ‘The Impact of Legal Aid Funding Cuts on Community Organisations Agencies in Victoria’. Nov 1999


� All Figures exclude funding for CLCs except Victoria.


� Figures pre 96-97 include CLC funding, 96-97 exclusive of CLC funding.


� ‘93-’94 includes $417,000 for one off Commonwealth project.


’99–’00 includes $320,000 for Expensive Case, $300,000 refunded when case did not proceed.


� Figures excluding funding relating to Indian/Ocean Territories Services.


‘00-’01 Figure excludes PDR funding of $176,000


‘01-’02 Figure excludes PDR funding of $560,000, Expensive Case funding of $74,000 and LBT funding of $50,000.


‘02-’03 Figure excludes PDR funding of $110,000, Expensive Case funding of $290,000 and LBT funding of $50,000.


�.  Total Commonwealth and State funding for ‘95-’96 = $4.6 million.


� ‘92-’93 & ‘96-’97 Figures include one off payments. 


‘01-’02 Figures include pre-payment of $201,800


‘02-’03 Figures exclude pre-payment of $201, 800


� Figures for ‘02-’03 financial year still subject to audit for some Commissions as at 10/08/03.


� All Figures exclude funding for CLCs, WDVCAP except Victoria.


� Figures including funding for CLCs.


� ‘00-’01 Figure excludes $644,000 for expensive cases


‘01-’02 Figure excludes $407,000 for expensive cases & $336,000 for Finance Brokers Inquiry


‘02-’03 Figure excludes $686, 000 for expensive cases, $291,000 for Finance Brokers Inquiry & 


$721, 000 for police Royal Commission.


�.  Total Commonwealth and State funding for ‘95-’96 = $4.6 million.


� Figures for ‘02-’03 financial year still subject to audit for some Commissions as at 10/08/03. 
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� See NACLC’Budget Submission ……….’  above, page 6


� See NACLC’Budget Submission ……….’  above, page 6


� See Fitzroy Legal Service  ‘The Impact of Legal Aid Funding Cuts on Community Organisations Agencies in Victoria’. Nov 1999


� For further discussion along this line see: Biondo, S., and Field, C., ‘Legal Aid in the 1990s - The Slide Back to Charity’, (1996) 8 Just Policy 39. VCOSS


� For further discussion along this line see: Biondo, S., and Field, C., ‘Legal Aid in the 1990s - The Slide Back to Charity’, (1996) 8 Just Policy 39.





� This discussion largely draws on an article by S Biondo ‘The impact of Pro Bono on Legal Aid and Community Legal Centres’ Law Institute of Victoria Journal
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