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4, March 2004
The Secretariat

Senate Legal and Constitutional Committee

S1.61 Parliament House

Canberra ACT 2600

Dear Committee,

Re:
Inquiry into Legal Aid and Access to Justice

We refer to the above and wish to make the following submissions in relation to this inquiry. We would like to acknowledge the submission of the Blue Mountains Community Legal Centre from which we have drawn considerably in light of our similar issues.

The Hawkesbury Nepean Community Legal Centre (HNCLC)

HNCLC is a small Community Legal Centre based in Richmond, in the outer western suburbs of Sydney, NSW. The Centre auspices 2 major services;

· The Hawkesbury Women’s Domestic Violence Court Assistance Scheme (HWDVCAS) which supports women applying for AVOs in Windsor Local Court.

· The Aboriginal Legal Access Project (ALA), a unique service which offers advocacy and support to Aboriginal clients in the catchment.

Our Centre covers huge geographical areas with a combined population of some 500 000 people. Notwithstanding the geographical size and needs of the Community, our Centre receives core funding for only 3 positions. With respect to the HWDVCAS, the Centre only receives funding for a part-time position with no administrative component. We do not receive Legal Aid funding for the ALA, indeed our recent submission was rejected. We have been fortunate to secure funding for 12 months from a private benefactor, but it is not ongoing and is only for one position.

With this limited funding, we are currently able to provide 7 days of solicitor time. These 7 days of solicitor time must at present cover;

· Community Legal Education

· Litigation

· Rostered appearance at Windsor Local Court and on occasion Penrith Local Court

· Telephone advice services

· Appointments at the Centre

· Outreach appointments

· Complex casework

· Mandatory training

· Law Reform

· Submission writing in response to Government Inquiries.

· All administrative functions

Our Centre assists over 3,000 clients per annum. While we have several volunteers who assist with research projects and evening advice programs, they are often inexperienced and require a great deal of supervision and support before they can deliver a benefit to the Centre and our clients. Volunteers, while a necessary part of our mechanics, cannot replace the value of paid, experienced employees.

Barriers to Access to Justice in Rural, Regional and Remote areas

· Absence of co-ordinated legal aid and related services

· Insufficient numbers of private solicitors who undertake Legal Aid work (only 50% in our catchment)

· A monopoly of legal service provision by particular private practitioners

· People unable to access legal help because of isolation, disability and/or lack of funds

· The complete lack of public transport services which could provide a means for clients to access face to face services

· Inadequate number or complete lack of specialist solicitors in areas such as discrimination,  employment, social security and immigration (34%,42%, 0 and 18% respectively in our catchment)

· Inability to secure interpreters for face to face appointments because of the travel required.

Issues that specifically relate to the Legal Aid Commission (‘LAC’)

The LAC means test has not increased substantially for many years. The cut off income limit is $190.00 for net disposable income which generally means that legal aid is not available for the most financially disadvantaged client.

Civil Law

· The HNCLC catchments do not have a Legal Aid Civil Law Solicitor at either the Penrith or Blacktown Offices. Clients must travel to Parramatta, where there are currently only 2 civil law solicitors. For clients who live in areas such as Wiseman’s Ferry this is a journey of several hours. In addition to the travel barriers clients must then cope with a substantial waiting period. An appointment at all, presupposes that the client has been able to jump the “Conflict of Interest” hurdle.

· Legal Aid is generally not available for employment; discrimination, victim’s compensation, ‘small’ debts and consumer claims to name a few. We have highlighted “small” because while insufficient to warrant a grant of Aid, it may be sufficient to cripple a family on a small income.

Case Studies

(1) A client attends our Centre for assistance. She is a resident of a local Caravan Park. This particular Caravan Park is well known to residents of the catchment. Her employment applications in the area are rejected, with some employers openly saying that they have black listed any applicants who reside at the Caravan Park. This client was not eligible for Legal Aid and while our Centre with its stretched resources could assist at the initial stages of a Discrimination Claim, we would be unable to pursue the matter to hearing due to lack of resources and expertise. 

(2) A client attends our Centre for assistance. She is an 80 year old pensioner who several years ago purchased a home with her daughter. She resides in the home, but has her own part of the house. As a result, Local Council has elected to charge the client and her daughter 2 separate sets of rates. This client was not eligible for Legal Aid. She cannot afford a private solicitor. The Centre can assist with initial negotiations and attempt to resolve the matter for the client but again, we would be prevented from running the matter through to its end due to lack of resources and expertise.

Family Law

· In our area there is a severe shortage of private solicitors who will undertake legally aided Family law work.

· There are only 3 family law solicitors in the Legal Aid Office in Penrith and these solicitors are meant to cover our own catchment as well as Lithgow. There is a waiting period of some 3 weeks for clients to see a solicitor.

· The introduction of drop-in Family Law clinics by Legal Aid Offices is a short term answer. While it may address the ‘immediate’ question a client may have, it cannot address the more complex and ongoing issues that arise in Family Law matters, particularly with respect to the law regarding Superannuation etc and questions regarding litigation for clients who are forced to represent themselves. It does not provide a system for which clients can receive on going, complete and consistent service.

· Any changes to the Family Law Act to include a “Presumption of shared residence” will have huge implications on the current resources available with more parents forced to make application to the Court to have the ‘presumption’ considered.

· The LAC did previously operate a Child Support Service at our office. However this service was only offered once per month and accordingly appointments were sporadic because clients could not wait that long for an appointment. The LAC cut the outreach but undertook to deal with clients from our catchment over the phone. As soon as the service was cut, so too was the undertaking. Clients from our catchment must now make an appointment. For some this means lengthy delays because of travel requirements or simply the waiting time for appointments. There was no consultation about the decision to cut the service.

Case Studies

· A female client calls the Centre. She has been receiving correspondence from DADS Australia on behalf of her ex husband. There are existing Orders in place. The correspondence states that the client has been ‘put on notice’ that if she has not responded to the correspondence by a nominated date, she will be ‘deemed’ to have consented to the changes requested by the ex husband and the Orders will be changed accordingly. The client suffers from severe anxiety and cannot leave her house to obtain face to face advice. Phone advice is not prudent considering there are documents. The client attempts to fax through the documentation to the HNCLC, but the Centre fax machine breaks down. The only solicitor in the Centre is unable to leave to do a home visit for at least 1 week. She is not eligible for Legal Aid.
· A female client needs family law property advice. She cannot afford a solicitor. Her ex husband has a solicitor and she doesn’t know how to respond to their correspondence or indeed whether she should accept their offer. She waits two weeks for an appointment at our Centre’s Evening Advice service (where local private solicitors volunteer their time). When the solicitor arrives to see her, he realises there is a conflict, as he has previously advised her ex-husband. Her ex-husband has also been to the LAC in Penrith and has seen numerous solicitors on our volunteer roster. We cannot assist the client further.
Conflict of Interest

To date, the Legal Aid Commission has not sufficiently addressed its Conflict of Interest Policy. The fact remains that in many of the matters we deal with, the female client is refused access to a Legal Aid office in for example, family law matters, because her partner has already received advice from the LAC in a totally unrelated matter such as ‘Theft”. This is due in part to the appointment methods used by the LAC where the receptionist often makes appointments and accordingly no evaluation of the potential conflict or lack thereof is made.

Domestic Violence and Child Protection Proceedings

· The Department of Community Services has started a trend in our area of applying for Domestic Violence Orders against parents rather than applying for child protection orders. The result is that many mothers and fathers find themselves as defendants in AVO proceedings for which there is no Legal Aid. Instead of assisting and supporting parents to care for their children and trying wherever possible to keep families together, these families that are most in need of support and guidance, are separated and unable to afford legal representation.

Case Studies

· DoCS intervened in a matter where a client had a drinking problem and was experiencing difficulties with her children. They did not offer her assistance or support in dealing with her drinking problem or to assist her in coping with her needs and those of her children. DoCs applied for an AVO against her. As a defendant in AVO proceedings, she was not eligible for Legal Aid. 

· Grandparents approached our Centre for assistance. Their 14 year old daughter had given birth to a baby boy. The daughter had threatened to kill herself and the child and DoCs informally placed the child in the care of the grandparents. DoCs did not originally seek a Child Protection Order. The Grandparents were forced to consider a Family Law Application. They were not eligible for Legal Aid. They could not afford a private solicitor.

Pro Bono Services

Our Centre has little access to Pro Bono Services. Meetings with organisations that offer Pro Bono services have revealed a lack of sensitivity to and understanding of the needs of our regional and rural clients. Pro Bono solicitors are reluctant to travel to our area for Court matters and indeed appear confused when asked to do so. It has taken the writer on some occasions, weeks of negotiation to secure Pro Bono services for clients in AVO proceedings in either Penrith or Windsor Local Courts.

The reality for Regional and Rural Legal Centres is that we cannot compete for an equitable slice of the Pro Bono pie. While we are pleased that inner city legal centres can secure pro bono services for clients who reside in their respective areas, as a Regional Centre we cannot do the same. For some of our clients, travelling 3-4 hours for a consultation or for ongoing legal assistance, is not an option. Pro Bono solicitors are not prepared to travel to our Centres to provide ongoing assistance or even to provide seconded solicitors as they do for inner city Legal Centres.

Indeed the only occasion in which Pro Bono services have been pro actively offered to our service was in the anticipation of a very public Coronial Inquest into the death of 2 small children and their grandfather in our area. 

The needs of ATSI clients in the Hawkesbury Nepean Areas.

The Hawkesbury has the fastest growing ATSI population in the 11 Sydney LGAs. The last census showed that between 1996 and the census date the ATSI population had grown by 30.3%. 

Notwithstanding this growth;

· There are no Aboriginal specific services in the Hawkesbury, ie no Aboriginal incorporated  funded bodies that provide services to the Aboriginal population   

· There are currently only two Aboriginal specific positions (one part-time and one full time) in community-based services that are reliant on temporary private funding until September 2004.  

· There is one part-time position for an Aboriginal Community Development Worker with local government due to expire in July 2003, with the possibility of a two month extension

· Only two permanent Aboriginal specific positions within the Government sector in the Hawkesbury, one in Health and one in the Department of Education. There is one part-time position with the Hawkesbury City Council, but the position is dependent on the current Council being re-elected.

· Inadequate opportunities for Aboriginal people to be involved in decision making opportunities in the local area

· Inadequate opportunities for Aboriginal people to be better educated about their legal rights and responsibilities 

· Fewer opportunities for service providers to be better educated about the needs and issues of Aboriginal people face accessing legal services 

· Poor understanding about cultural awareness and cultural sensitivity to Aboriginal people by service providers 

· Inadequate culturally appropriate and relevant services for Aboriginal people in the Hawkesbury region despite growing Aboriginal population.

· Poor communication strategies between service providers that offer services to Aboriginal people

· Limited availability of culturally appropriate promotional material for Aboriginal people about their legal rights and responsibilities 

· The presence of existing and new correctional service faculties in the Hawkesbury area where few culturally specific and appropriate opportunities for families of prisoner to access services 

· Aboriginal people in the Hawkesbury region need to develop their confidence in using local services eg health, education, court, police, welfare, men’s and women’s services, the family system, and liaison with welfare services.

The Aboriginal Legal Access Project which is auspiced by the HNCLC ran out of funding on August 3, 2003. Our application to the Legal Aid Commission for funding was rejected. The HNCLC recognised that the ALA was so important to its ability to service its client base that it examined restructuring. While we were fortunate enough to secure funding for 12 months for 1 position from a private benefactor, it is not ongoing. Accordingly by September 2004 we will be placed in the same position again.

The ALA is a model example of how a Community Legal Centre and an Aboriginal service can work together to provide a holistic service to the community. Clients are referred internally by the ALA to the Legal Centre while the ALA worker maintains her connection with and support of the client throughout the entire process. Furthermore the ALA worker becomes a connector between the client and other appropriate service providers.

The ALA is an essential ingredient to providing equitable and uniform access to justice in our community.

Some Recommendations

· That Regional, Rural and Remote Legal Centres be adequately funded to meet the needs of their communities. In particular our Centre should be funded for 5 core positions. The Federal Government should increase funding to legal centres instead of the yearly 2% decrease in funding for what is described as an “efficiency dividend.”
· That the Aboriginal Legal Access Project receives full and recurrent funding.
· That there be a coordinated approach involving Legal Aid, Community Legal Centres, local solicitors and Law Society branches, and health and community service providers to look at the legal needs of residents in rural areas, especially people with special needs. There should be systems put in place to allow the sharing of information and making appropriate referrals. There should be a model of connection and coordination between services.
· Legal Aid funding should be increased to cover more areas of civil law.
· The legal aid means test(s) should be increased to realistic levels and to at least cover people on modest incomes.
· The system of staged grants of legal aid and merits review should be looked at again and fine-tuned. In particular there should be a presumption against terminating a grant of aid prior to hearing unless there are exceptional circumstances.
· Solicitors willing to take on legal aid matters should be paid a fee for lodging legal aid applications and appeals to the Legal Aid Review Committee.
· Legal aid rates to private solicitors should reflect what is generally regarded as a reasonable return for such matters. There needs to be more consultation with service providers, and stakeholders including local law societies.
· Legal Aid should do more work with rural and regional solicitors on a one to one basis to encourage them to do legal aid work and put in systems that make applying for aid and getting grants as smooth as possible. As many solicitors are facing reductions in traditional areas of work in NSW, due to limitations imposed by the Civil Litigation Act, this may be a particularly good time to encourage them to take on more work which is legally aidable.
· Ethical and Professional rules need to be reviewed to make it safer for practitioners and CLCs to undertake “unbundled” legal services while also maintaining protection for interests of the public and professional standards. In particular consideration should be given to providing CLCs with similar statutory immunity to that given to Legal Aid Commission employees against claims of negligence in providing services or at least our obligations and responsibilities should be more clearly defined.
· There should be more people trained in Alternative Dispute Resolution and Mediation in rural and remote areas, providing services at no or minimal cost and with the flexibility to travel to smaller towns and communities.
· There is always the concern that the mounting costs of higher education will make it difficult to attract staff into the community and legal aid sectors especially if graduates are going to be leaving university with large HECS debts to service. Consideration should be given to what incentives should be available to continue to attract the most qualified and dedicated personnel into these sectors.
Yours faithfully,

Gina Vizza 

Acting Principal Solicitor

Hawkesbury Nepean Community Legal Centre Inc.

Hawkesbury Nepean Community Legal Centre Inc.
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