TASMANIAN ASSOCIATION OF COMMUNITY LEGAL CENTRES

Inquiry into Legal Aid and Access to Justice

(a) the performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in outer-metropolitan, regional, rural and remote areas

(b) the implications of current arrangements in particular types of maters, including criminal law matters, family law matters and civil law matters; and

(c) 
the impact of current arrangements on the wider community, including                       community legal services, pro bono legal services, court and tribunal services and levels of self-representation.

The following statement addresses the above terms of reference. It has been compiled on behalf of the Tasmanian Association of Community Legal Centres. This is an informal association comprising of the six centres, three generalist centres and three specialist centres.

Tasmania is a unique state with respect to its population and where the population resides Tasmanians live in a regional part of Australia and consist of a large rural and relatively; for Tasmania remote population. Consider for a moment King and Flinders Island as well as the west coast.

There are a number of communities in Tasmania where the legal system consists of the local constabulary. In order to seek legal advice citizens must either travel long distances or use a telephone service. 

Telephone services are very beneficial for some areas of law and for some citizens, but for many a telephone call can be as confusing as a third year university reading text.

The current arrangements, which is an under-funded legal system denies Tasmanian citizens access and equity in the following way:

• Tasmania has seen a large decrease in the number of matters funded by Legal Aid, particularly in the area of family law.  This has resulted in an increased number of litigants or potential litigants seeking advice/representation in family law matters from the only community legal centre in the North-West.  This Centre is only funded for 1 generalist solicitor and is unable to meet this increased need.   This Centre is not able to provide Court representation.  This ultimately results in a larger number of unrepresented litigants or ill prepared litigants appearing before the Courts.

• The  Tasmanian situation with respect to Family Law is also of concern in the north-east. The community legal centre based in Launceston finds itself in a position of refusing assistance to persons who might otherwise be eligible for legal aid in Family Law matters. They go to the centre because legal aid cannot represent both parties.  The centre again is not funded to assist these people, and consequently they end up being unrepresented litigants against their spouses or other parties solely on the basis that the other party got to legal aid first.

 • The Women’s Legal Service (WLS) has assisted women in drafting, preparing legal arguments and then coaching them for appearance as litigants in person before the Family Court of Australia. Essentially WLS has represented these women right up to the court doors but due to our limited funding and the cuts in legal aid grants, these women have had to carry out their own cases in court appearing against highly experienced counsel.

• Legal aid for settlement of property matters in marriage and de facto relationships is almost non-existent in Tasmania, this often results in property not being divided equally or legally and is often further compounded when domestic violence has been an issue.

• Grants of aid only given (more often than not) in criminal matters if the person pleads guilty - courts are being clogged with unrepresented litigants.

• Legal Aid is not granted in Tasmania for Civil Matters – Hobart Community Legal Service provides a helpline for advice on credit and debt matters - this is an unfunded service.  Through this service we often hear of consumers being treated unfairly and not in compliance with the laws. However, there is no assistance for consumers to pursue matters through court system eg credit providers foreclosing on mortgages without following the correct procedures further compounded by present property market.

• The number of citizens requesting assistance for general legal matters is on the increase. For example; the Launceston Community Legal Centre receives a minimum of 2 enquiries per day. Community Legal Centres work specifically in areas of community law, traditionally areas of law that are not attractive for private legal firms to undertake. For example: tenancy law, consumer law, environmental law and domestic violence. Centres assisting citizens are seeing an increase in the numbers wanting to use our services and a decline in funding to provide services.

• The Women’s Legal Service has seen increased demand for assistance over the years, especially with the corresponding decrease in legal aid funding in areas specifically addressing women's needs, includes the need for advice, representation, casework, information and referral. The areas of law in which women predominantly require legal assistance are:

- family law - including defacto and marriage property settlements, childrens arrangements and increasingly location and recovery orders as well as enforcement of orders 

- domestic violence - application for restraint orders, breaches of orders and enforcement, assistance with returning to the family home to gather personal effects for self and/or children

- employment issues such as bullying, harrassment and discrimination in the workplace, unfair dismissal

• With the cuts to legal aid funding in civil matters, already disadvantaged groups such as Aboriginal women, women in rural, remote and regional areas, such as west Tasmania, and women who survive domestic violence are additionally disadvantaged. The focus on criminal law (and even this area is not without its own problems) and PDR as areas of legal aid funding does little to address the legal needs of women requiring assistance in other areas of law.

• Those seeking assistance from Evironmental Defenders Office (Tas) Inc. wanting to protect the environment in the public interest do not have adequate access to justice under the current Legal Aid arrangements. No Commonwealth funding (92% of total funding) is available for litigation in public interest environmental matters.
•Tenancy law for the state is undertaken by one small centre comprising 3 permanent part-time staff. They have no physical presence in the north or north west of the state. This is a growing area of need, since 2000 we have identified an increased use of our telephone service in the north up 70% and in the north-west up 85%. We also note a lack of claims from this area to either to the Residential Tenancy Commissioner or the Magistrates Court.

While legal aid is classified into criminal and civil allocations of grants, the areas identified above fall mostly into civil law, for which legal aid allocations have significantly decreased over the last few years. The gaps which now exist as a result of legal aid cuts, exarcabate the difficulties for women inparticularly and to the population as a whole in respect to accessing legal aid. We have seen a dramatic increase in litigants in person, having no other recourse than to appear for themselves in complex and often distressing legal trials - such as family law hearings.
