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1. Summary and Recommendations

1.1 Summary

Even the best-funded legal aid system cannot meet all community needs.  The provision of pro bono legal services by private practitioners is an important component of the complex system of access to justice in Australia, which also includes Legal Aid offices, legal aid provided by private practitioners, Community Legal Centres, "public interest" referral schemes and State law societies.

However pro bono assistance by private lawyers is no substitute for properly funded legal aid and a healthy community legal sector.  There are many areas where pro bono lawyers will be unable to assist and demand will always exceed supply.  The private profession is unable to fill many of the gaps left by the present legal aid arrangements. 

This submission is made by Clayton Utz after over 7 years experience in conducting its National Pro Bono Scheme, details of which are set out in section 2.  Our experience is that current legal aid and access to justice arrangements are inadequate to meet the community's need for legal assistance.  There is a lack of national equity and uniform access to justice across Australia.  Many people are unable to afford or otherwise obtain legal advice or representation and are left behind by the justice system. 
We therefore make the following 10 recommendations to improve access to justice arrangements in Australia, working with both the community legal sector and the private profession in partnership towards the common goal of ensuring access for all to the justice system.
1.2 Recommendations

(a) Recommendation 1
The Commonwealth encourage and support innovative and collaborative partnerships between community legal organisations and private lawyers to improve access to justice.

(b) Recommendation 2
The Commonwealth increase funding to Legal Aid agencies to improve access to legal aid assistance for civil matters under State law.
(c) Recommendation 3
The Commonwealth authorise Legal Aid agencies to expend Commonwealth legal aid funding on matters under State law.
(d) Recommendation 4
The Commonwealth acknowledge and support the commitment of the private legal profession to ensure access to justice through the provision of pro bono legal services, by implementing a conflict protocol which permits and encourages lawyers retained by the Commonwealth to act on a pro bono basis against the Commonwealth in areas outside of the scope of their instructions.
(e) Recommendation 5
The Commonwealth recognise the importance of Community Legal Centres (including Aboriginal Legal Services) as the "front-line" providers of community legal education, advice and assistance, by increasing funding to enable Community Legal Centres to provide a more comprehensive service to people living in outer‑metropolitan, regional, rural and remote areas and for those with special needs (including physical and intellectual disabilities and mental illness .

(f) Recommendation 6

The Commonwealth recognise the difficulties that exist with many direct Court referral schemes and as an alternative, provide duty solicitors for Courts with large numbers of unrepresented litigants.

(g) Recommendation 7
The Commonwealth acknowledge and support the commitment of the private legal profession to ensuring access to justice by improving access to disbursement funds and implementing measures to relieve the disbursement burden.
(h) Recommendation 8
The Commonwealth acknowledge and support the commitment of the private legal profession to ensure access to justice through the provision of pro bono legal services, by undertaking not to seek costs against lawyers who act genuinely on a pro bono basis.

(i) Recommendation 9
The Commonwealth acknowledge and support the commitment of the private legal profession to ensure access to justice through the provision of pro bono legal services, by explicitly recognising the conduct of pro bono work as a selection criteria for obtaining instructions to act on behalf of the Commonwealth. 
(j) Recommendation 10
The Commonwealth actively support the Australian Law Reform Commission's recommendation that Australia's legal professional associations create voluntary targets for pro bono performance by their members.
1.3 Endorsement

We are active members of the PILCH (Victoria) Homeless Persons' Legal Clinic and the QPILCH Homeless Persons' Legal Clinic.  We endorse the submission made by these organisations to this Inquiry on 20 August 2003, and support the recommendations presented in respect of improving access to justice for people who are homeless or at risk of homelessness.
2. Background - the Clayton Utz National Pro Bono Scheme
2.1 Introduction

As one of Australia's largest law firms
, Clayton Utz takes its professional responsibility to provide pro bono legal services seriously.  We are a leader in the conduct of pro bono legal work in Australia and our pro bono program is one of the largest of any Australian firm
.  We have had a formal pro bono program in operation since 1997, when we employed Australia's first full time pro bono director. 

Clayton Utz is a member of most of the co-ordinated pro bono referral programs, including the Public Interest Law Clearing Houses (PILCH) in both Victoria and Queensland, the Law Society of NSW Pro Bono Scheme, the Law Institute of Victoria Legal Assistance Program and the Federal Magistrates' Court Unrepresented Litigants Scheme.  

We conduct two clinics in Melbourne, at Urban Seed (Collins Street Baptist Church) and the offices of The Big Issue, as part of the PILCH (Victoria) Homeless Persons' Legal Clinic.  We also conduct a clinic in Brisbane, at the Salvation Army's Pindari Hostel, as part of the QPILCH Homeless Persons' Legal Clinic.

In the ACT Clayton Utz, in partnership with the Legal Aid Commission (ACT), the Youth Coalition of the ACT and the ANU Law Students' Society has helped to create the First Stop Legal and Referral Service for Young People. This new service provides face-to-face and telephone advice and general referral information on a broad range of legal matters affecting young people. 

2.2 Our pro bono policy

Where we have capacity and do not have a conflict of interest, we offer pro bono assistance to:

(a) individuals who are unable to obtain Legal Aid and are otherwise unable to afford legal representation; and

(b) community organisations, non-profit organisations and charitable bodies who are unable to afford appropriate legal representation or whose resources are better directed towards providing community services.

We do not undertake pro bono matters for business development purposes, employees of Clayton Utz or their families and acquaintances or the family and acquaintances of our commercial clients. 

The Clayton Utz Pro Bono Scheme is not a speculative practice or a reduced fee practice.  We provide our professional legal services at no cost to the client.  We also provide up to $350 worth of disbursements at no cost to the client.  

2.3 How our pro bono scheme works
Our lawyers conduct pro bono files as part of their regular practice.  Pro bono clients receive the same quality of work provided to all other Clayton Utz clients.  Each pro bono file is supervised by one of our partners.  Work conducted under the Clayton Utz Pro Bono Scheme is recognised as part of each lawyer's performance. 

We believe that it is essential that "access to justice" also incorporates the notion of access to advice about legal rights. For this reason, we offer advice to clients whose cases have no merit, or limited prospects of success, and assist the client to settle or withdraw those proceedings.

Although we undertake public interest work referred to us by Victorian or Queensland PILCH, the majority of our pro bono work is not "public interest".  We believe that it is crucial to the integrity of our legal system that all people can get access to advice and representation, even where they do not have a  legal issue with broader public benefit or application.
During FY 2003, Clayton Utz provided 24,775 hours of free legal assistance to more than 400 individuals and community organisations who would otherwise have been unable to afford access to a lawyer
.  This work was valued nationally at more than $7.3 million.
3. The Importance of the community legal sector
We do not accept requests for pro bono assistance directly from members of the public and refer individuals who contact us to their local community legal centre or Legal Aid office.  Community legal services are the primary source of our pro bono clients and we rely upon them to make informed referral decisions as to which clients are most appropriately in need of pro bono assistance.  We have developed referral protocols with individual centres and assist clients where the centre lacks the resources, capacity or expertise to provide advice or representation. 

Our pro bono scheme relies on existing community legal structures and in particular, a network of legal referral centres within the established community legal sector.  Our scheme works in partnership, not competition, with existing arrangements and successfully partners with more than 30 community legal centres and Legal Aid offices.  
We recognise that community legal centres and Legal Aid should be (and in fact are) the front line of community legal assistance and the appropriate point of first contact for many people seeking help. Without a well-funded and comprehensive network of community legal centres and Legal Aid offices, our pro bono scheme would be less effective. 
The most immediate and fundamental action which can be taken to ensure that a more comprehensive system of access to justice is available to meet the needs of the entire community is to create a better funded and more wide-reaching network of Community Legal Centres and regional Legal Aid offices.   The Commonwealth should also actively support and resource partnerships between community legal centres and private lawyers which increase access to pro bono legal services

	Recommendation 1
The Commonwealth encourage and support innovative and collaborative partnerships between community legal organisations and private lawyers to improve access to justice.


4. Limitations of current access to justice arrangements 
4.1 Legal Aid in civil matters
Clayton Utz does not conduct a Legal Aid practice. Many of the individuals for whom we act under the Clayton Utz Pro Bono Scheme have been unable to obtain Legal Aid.  We are referred literally hundreds of individual clients with civil law matters each year who have not been able to access Legal Aid assistance, despite an obvious inability to afford to pay for a lawyer and in circumstances where failure to enforce their rights or defend themselves will have serious implications for their well-being.  

Legal Aid arrangements in each State do not address the needs of a significant number of fixed and lower income Australians who require assistance with civil law matters
.  For example, in NSW, the following are examples of areas where Legal Aid is unavailable, even when a person is entirely without the means to afford legal advice or assistance
:
(a) Local, District and Supreme Court proceedings
(b) unfair dismissal matters and other employment disputes before the Industrial Relations Commission and the Industrial Magistrate

(c) victims compensation tribunal proceedings

(d) family disputes

(e) neighbour disputes

(f) conciliation proceedings before the Anti-Discrimination Board.  
The Commonwealth guidelines for Legal Aid funding are equally restrictive. For example, Legal Aid may be granted in a federal discrimination case only if there are strong prospects of  a substantial benefit being gained by the public or a section of the public. In reality, the majority of matters involve an individual's experience of discrimination, without any broader impact on the public at large. The "substantial benefit" requirement denies access to representation to most applicants who have been the victim of unlawful discrimination or harassment, but who do not have a public interest case.  
The current Legal Aid arrangements effectively exclude most people of limited means from having any access to our legal system as a mechanism for enforcing their basic rights.  In a very real sense, access to the courts in most fundamental areas of civil law has been comprehensively removed from the reach of those without the capacity to pay for a lawyer.  
In addition, access is further restricted by the division in funding between State and Commonwealth matters.  This artificial division does not reflect the experience of people seeking access to justice.  An application for Legal Aid should not be considered in separate steams of State and Commonwealth matters before a funding decision is reached.  A fairer and more equitable system would assess whether a person has the capacity to afford legal representation and apply guidelines uniformly regardless of State or Commonwealth jurisdictions.  

We are also concerned that under the present system, which requires that the expenditure of Commonwealth Legal Aid funds be quarantined for Commonwealth matters, Legal Aid in New South Wales, Victoria and Queensland may have retained surpluses of Commonwealth monies at the time that funds are unavailable for State civil matters. 
These deficiencies in the provision of Legal Aid are of real concern to many lawyers.  However, the resulting gaps in the present Legal Aid civil system cannot be filled by an increase in the provision of bro bono services.  Clayton Utz is presently unable to accept approximately half of the clients who are referred to us for assistance, for reasons which are discussed below (including capacity or conflict).  In circumstances where we cannot provide pro bono assistance, there is often nowhere else that we can refer an unrepresented person for assistance.  Given that these individuals have been unable to obtain Legal Aid before they were referred to us, we strongly believe that most of those people who we cannot assist are unable to secure any alternative legal assistance.  The result is that their rights are not protected and many will continue on in the court system as unrepresented litigants, with the all the attendant problems this produces.
	Recommendation 2
The Commonwealth increase funding to Legal Aid agencies to improve access to legal aid assistance for civil matters under State law.


	Recommendation 3
The Commonwealth authorise Legal Aid agencies to expend Commonwealth legal aid funding on matters under State law.


4.2 Limitations of pro bono assistance

There are a number of obvious reasons why pro bono representation by private lawyers (regardless of how deserving the case) cannot meet the needs of members of the community.

(a) Area of law

As with most large commercial firms, almost all of the legal work conducted by Clayton Utz is in the area of civil law.  Clayton Utz does not have a practice in criminal or family law and we are not prepared to act pro bono in those areas without the appropriate expertise.  This is both because we are unable to properly service pro bono clients with such legal problems and because professional practice rules and indemnity insurance obligations limit us to acting only in areas where we have the necessary skills and capacity.  Most large commercial law firms are in a similar position.  Consequently, it is extremely difficult to place family law or criminal law matters within most commercial firms' pro bono arrangements.

Clayton Utz has organised training from community legal centre lawyers and Legal Aid lawyers experienced in domestic violence, apprehended violence order matters, victims compensation proceedings on behalf of victims of sexual assault and social security law, to ensure that our lawyers have the necessary skills before they undertake pro bono work in such areas.  In addition, the Homeless Persons' Legal Clinics in Victoria and Queensland have conducted comprehensive training in areas of law which are likely to arise when dealing with homeless people.
Such training is essential but also extremely labour intensive. It is unlikely that many lawyers outside of larger firms will have the capacity to undergo such training. This means that for most lawyers, pro bono work is confined to areas of their immediate legal expertise.  This in turn limits the areas of law for which pro bono assistance is available.
(b) Capacity

Under the Clayton Utz Pro Bono Scheme pro bono work is shared the responsibility of all of our lawyers.  Pro bono work is allocated as part of each solicitor's ordinary legal practice.  As a result, from time to time lawyers will not have the capacity to accept particular pro bono matters.  For example, at any given time in our Sydney and Melbourne offices, virtually all lawyers in our workplace relations team are working on pro bono matters.  This makes it difficult for us to continue to accept additional pro bono work in this area, despite the constant demand.

Similarly, our litigators will not ordinarily have the capacity to immediately take up a new pro bono matter which involves the preparation and conduct of a hearing over multiple days at short notice.  Unless we have been referred a litigious matter from the outset, we are unlikely to have the necessary capacity to accept lengthy pro bono matters, particularly where a matter is advanced (or in some cases, already before the court). This is one of the reasons why we do not believe that direct Court pro bono referral schemes offer a satisfactory solution to the increasing volume of unrepresented litigants.  This issue is addressed in more detail below.
In addition, the demand for pro bono legal assistance continues to outstrip the availability of pro bono lawyers.  The provision of pro bono legal services is only one aspect of the professional life of lawyers in the private profession.  Even with the best will in the world, there is simply not enough hours in the day to meet the need for pro bono legal services.

(c) Conflict of interest

Conflict of interest can sometimes prevent the conduct of pro bono work in particular types of matters and against existing commercial clients.  For example, membership of a legal panel, where a pool of law firms provide legal representation to a government department or private client can effectively exclude all members of that panel from providing pro bono legal representation in matters which involve that client.  This can be because of the terms of the general retainer itself, or because of a perceived or commercial conflict.

In many cases, the firms who are so limited are also the larger firms with organised pro bono programs.  The effect is that firms with the capacity to take on larger numbers of pro bono matters and provide civil and administrative legal services on a pro bono basis are often unable to do so.  The result is that it is extremely difficult for people in the following areas to adequately obtain pro bono services:
(i) people on relatively modest incomes, who despite an obvious inability to afford legal representation, fall outside of many firms' pro bono guidelines
;
(ii) people wishing to conduct an appeal, where Legal Aid is typically unavailable;
(iii) people with employment law disputes;
(iv) people seeking assistance in domestic violence and apprehended violence order matters, particularly in the defence of such matters
;
(v) pensioners who have disputes in strata title matters;
(vi) matters involving child care and protection orders;
(vii) people with disputes involving solicitor costs agreements;
(viii) individuals who are in financial difficulty as a result of a failed commercial operation, seeking redress against the company or others involved in the venture
;
(ix) clients with immigration and refugee disputes;
(x) people seeking assistance in matters against banks, financial institution; telecommunication companies and many government departments;
(xi) clients seeking assistance in family law matters.
Many of these people are the most vulnerable in our community and their need for access to justice should not be overlooked.  
	Recommendation 4

The Commonwealth acknowledge and support the commitment of the private legal profession to ensure access to justice through the provision of pro bono legal services, by implementing a conflict protocol which permits and encourages lawyers instructed by the Commonwealth to act on a pro bono basis against the Commonwealth in areas outside the scope of their instructions.


4.3 People living in regional, rural and remote or outer-metropolitan areas
As identified in the Inquiry's terms of reference, people living in outer metropolitan, regional, rural or remote areas face real difficulties in accessing the justice system because the majority of legal resources are urban and central business district based.  More than three quarters of solicitor practices in Australia are located in capital cities and suburbs
.  It is therefore more difficult for people outside these areas to access pro bono legal services.  
Although a number of city firms including Clayton Utz have acted on occasion for regional, rural and remote clients under pro bono schemes
, there are practical difficulties associated with this.  In particular:
(a) difficulties obtaining both the confidence of a client and informed instructions without the opportunity to meet with the client. In many circumstances, telephone contact is insufficient and some remote clients do not have easy access to telephone communications; and
(b) the often high cost of disbursements, including the cost of travelling to meet with the client, or to communicate with them by telephone.  Clayton Utz provides $350 in disbursements in each matter, but this amount can be used up simply through the process of obtaining instructions.
Despite some successful relationships with regional and rural community legal centres
, capital city law firms are not well placed to address the access to justice needs of most people living outside major metropolitan areas.  This places a tremendous burden on rural and regional lawyers as they try to meet the need for pro bono legal services.  This is reflected in figures provided by the Australian Bureau of Statistics which show that a solicitor in practice outside of a capital city will conduct on average 227% of the pro bono work conducted by their capital city colleague
. 

This extra burden is compounded by the fact that most rural regional lawyers belong to smaller practices or are sole practitioners.  The same ABS statistics reveal that a solicitor working in a practice with only 1 principal averages 36.2 hours of pro bono work per year, whereas the average of a solicitor in a firm with more than 10 partners is only 15.9 hours per year
.

The limited number of lawyers and the potential for conflicts of interest can exacerbate these problems.  For example, it is not uncommon for the only solicitor in a town to have an existing  commercial relationship with the other side in a dispute, meaning that it is impossible for a person in that community to obtain any local legal advice (either paid or pro bono).
	Recommendation 5

The Commonwealth recognise the importance of Community Legal Centres (including Aboriginal Legal Services) as the "front line" providers of community legal education, advice and assistance, by increasing funding to enable Community Legal Centres to provide a more comprehensive service to people living in outer-metropolitan, regional, rural and remote areas and for those with special needs (including physical and intellectual disabilities and mental illness.


4.4 Other practical problems

(a) Court pro bono schemes

The Federal Magistrates' Court Unrepresented Litigants Scheme operates from the Sydney Registry of that Court.  The scheme was created in 2001 and piloted for 12 months with four firms, including Clayton Utz.  This scheme was created in consultation with the participating firms and anticipates that firms will hold an initial meeting with a referred unrepresented client before deciding whether to act for that client on a pro bono basis.  However, there is no expectation by the Court that the firms will act beyond an initial meeting, in circumstances where the client falls outside of the firm's pro bono guidelines, where the client is unwilling to accept advice, or where the firm has no further capacity to represent the client.

When a firm is unable to act for a client, the Court is not advised as to the reason why.  This removes the concern that participating firms could be placed in the position of having to advise the Court that they had spoken to a client and advised that client that they have no legal merit to their claim.  No participating firm was willing to act on such a basis.

There are few other coordinated Court pro bono schemes.  However, from time to time we are approached directly by the registry of various higher Courts and asked to assist on a pro bono basis in matters involving unrepresented parties.  In almost all cases, there has been a difficulty in Clayton Utz accepting such referrals.  Most of these ad hoc referrals have often involved commercial disputes where one party has simply chosen to be unrepresented.  Often the potential client falls outside our pro bono guidelines.  In addition, most of the matters involve urgent requests for advice, in matters which have already been before the courts for some time.  such matters are very difficult and time consuming to pick up and Counsel often has to be obtained to assist.  

Direct court referrals often put Clayton Utz solicitors in a difficult situation.  Often unrepresented individuals have commenced an action without any legal advice.  Clayton Utz is forced to make a rushed decision about whether they take over the litigation, to work with pleadings they did not draft and run the risk of exposing a client to costs order, or letting the client continue unrepresented.  By the time Clayton Utz receives direct court referrals are received, it is often too late to consider any alternative settlement options.

As a result, we prefer to have clients referred to us from a local community legal centre or Legal Aid office than through a court direct referral scheme.  This allows a preliminary review of the merits of a case, or the identification what appears to be the relevant issues of a case, before making a referral to Clayton Utz.  This is obviously not possible to do under a direct court referral scheme, where judicial officers must remain neutral and registry staff have little knowledge of the matter. 

We encourage courts considering the creation of a panel of pro bono solicitors to first liaise with their local community legal centres to establish what range of pro bono assistance is already available.  In addition there needs to be an increase in the numbers of duty solicitors, particularly in those courts (such as Magistrates' and Local courts) which see large number of unrepresented litigants.
	Recommendation 6
The Commonwealth recognise the difficulties that exist with many direct Court referral schemes and as an alternative, provide duty solicitors for Courts with large numbers of unrepresented litigants.


(b) Disbursements

A client who cannot afford legal representation will usually also be unable to afford the cost of disbursements. However, unless disbursement costs are met, the provision of pro bono legal services will be ineffective or impossible. Whereas most lawyers are willing to provide their professional skills at no cost in pro bono matters, lawyers are unable to cover all possible disbursements when acting pro bono.
The two most common areas where an inability to fund disbursements can impact on a client's ability to access the justice system are.
(i) The cost of interpreters.  Interpreters are an essential disbursement cost when acting for a client from a non-English speaking background.  The cost of an interpreter for a 2 hour meeting at which the terms of engagement letter is explained and initial instructions are obtained will usually consume most of what Clayton Utz is ordinarily prepared to contribute to disbursements on a pro bono file. 
(ii) Court fees and other external disbursements associated with litigation.  While in some jurisdictions it is possible to obtain a fee waiver if the client can demonstrate financial hardship, the procedure for obtaining this dispensation is often time consuming and involves the client providing affidavit or statutory declaration as to their financial situation.  Lawyers acting pro bono can spend a substantial amounts of time compiling this information in circumstances where, if the client has been referred appropriately, they have already demonstrated eligibility for a fee waiver.  If a fee waiver is not available, the cost of filing proceedings, conduct money for witnesses to attend the hearing or produce documents, as well as the costs of obtaining medical reports can be prohibitive.
The provision of genuine pro bono assistance would be greatly improved with access (or improved access) to disbursement funds and other methods of easing the disbursement burden.  While some disbursement funds do exist (for example Law Aid in Victoria) and some jurisdictions grant fee waivers on the presentation of a health care card or proof of a grant of legal aid, these schemes are limited.
	Recommendation 7
The Commonwealth acknowledge and support the commitment of the private legal profession to ensuring access to justice through the provision of pro bono legal services by improving access to disbursement funds and implementing measures to relieve the disbursement burden including waiver of court fees where clients are genuinely being represented on a pro bono basis.


(c) Costs

Some lawyers have been be deterred from acting pro bono in litigious matters  because of concern that he or she may be at risk of a personal cost order should their client be unsuccessful.  This was exacerbated in the wake of the Tampa litigation in 2001, when the Commonwealth sought cost orders against the lawyers who had brought the action on behalf of the asylum seekers.  

It is obvious that lawyers will be severely discouraged from undertaking pro bono work if there is the possibility that cost orders may be awarded against them personally.
The Commonwealth should undertake not to seek costs against lawyers acting genuinely on a pro bono basis.
	Recommendation 8
The Commonwealth acknowledge and support the commitment of the private legal profession to ensure access to justice through the provision of pro bono legal services, by undertaking not to seek costs against lawyers who act genuinely on a pro bono basis.


5. Additional strategies for improving access to justice 
Although the profession undertakes a significant amount of pro bono legal work each year, there is scope for this to be expanded.  The Commonwealth can do more to encourage private law firms to participate in pro bono work.

5.1 Pro bono work as a tender requirement

In 2001 the Victorian state government included a requirement that firms tendering for government legal work demonstrate a commitment to and involvement in pro bono work.  While it is outside the scope of this paper to deal with the effectiveness of the implementation of this strategy, there is no doubt that it had a galvanising effect on the profession in Victoria, causing some firms to begin pro bono work where none was done before and others to be more generous in their support of pro bono programs.  

The Commonwealth should give consideration to a similar requirement when tendering out government legal work.

	Recommendation 9
The Commonwealth acknowledge and support the commitment of the private legal profession to ensure access to justice through the provision of pro bono legal services, by explicitly recognising the conduct of pro bono work as a selection criteria for obtaining instructions to act on behalf of the Commonwealth.


5.2 Voluntary targets

In January 2000, the Australian Law Reform Commission presented its report Managing Justice: A review of the federal civil justice system
. One of the ALRC's 138 recommendations was that legal professional associations (such as the Law Council of Australia and the various Law Societies) establish a voluntary target for pro bono performance by their members.
 
In June 2003, the Federal government released its response to the ALRC report
.  The Government's response to Recommendation 37 was that the recommendation was a matter for legal professional associations.
It is true that legal professional associations are required to make the necessary rule changes.  However, the endorsement by the Commonwealth of a Model Rule that makes pro bono work a shared responsibility amongst lawyers at all levels would send a clear message that lawyers should see the provision of pro bono legal services as an essential element in our concept of professionalism.  By encouraging participation in pro bono work and making pro bono work an integral part of the legal profession, the Commonwealth can actively encourage lawyers to take seriously their obligation to provide pro bono legal services to the less fortunate in our society.

	Recommendation 10
The Commonwealth actively support the Australian Law Reform Commission's recommendation that Australia's legal professional associations create voluntary targets for pro bono performance by their members.


� EMBED PBrush  ���








� We have over 1700 staff in our 7 national offices.


� In the past six financial years, Clayton Utz has conducted more than 93,000 hours of free legal assistance, to a value of more than $25 million. 


� To put the scale of our pro bono commitment into perspective, the Australian Bureau of Statistics most recently estimated in Legal Practices, Australia, 2001-2002, 8667.0, 25 June 2003 (at Table 2.10) that Australian law firms conducted annually a total of 692,000 hours of legal services without expectation of a fee. Clayton Utz has therefore conducted almost 4% of that national estimate of pro bono legal services without a fee.





� We note the summary of the availability of legal aid in respect of State civil law matters in Victoria and Queensland, contained at 5.2 of the Homelessness and Access to Justice Submission by the PILCH Homeless Persons' Legal Clinic and the QPILCH Homeless Persons' Legal Clinic.


� Legal Aid NSW Civil Law Guidelines, available at � HYPERLINK "http://www.lawlink.nsw.gov.au/lac/lac.nsf/pages/scvliber" ��http://www.lawlink.nsw.gov.au/lac/lac.nsf/pages/scvliber� . It is noted that aid may be available in these areas for children or a person having substantial difficulty in dealing with the legal system by reason of a substantial psychiatric condition, developmental disability, intellectual impairment  or physical disability.


� At Clayton Utz, we have set the standard cut-off point for access by individuals to our National Pro Bono Scheme at an annual income of approximately $35,000.  Many people earning above that figure face enormous difficulties in affording to pay for legal advice and will be ineligible for Legal Aid. 


� In our experience, legal assistance is usually only available for people seeking the protection of an apprehended personal violence order.  It is extremely difficult for someone against whom such an order is sought to obtain pro bono advice about the nature and consequence of such an order being made.  Many matters are needlessly defended, due to an inability to access appropriate legal advice. 


� Commercial or business matters are typically ineligible for Legal Aid or assistance under most coordinated pro bono schemes, regardless of the present financial status of the person involved.


� Australian Bureau of Statistics, Legal Practices, Australia, 2001-2002, 8667.0, 25 June 2003 at Table 1.1


� In the past 12 months, Clayton Utz has acted in NSW for clients at Lightning Ridge through the Women's' Legal Resources Walgett Violence Prevention Service (Walanbaa Yinnar Wharoo), at Mudgee, Tweed Heads, Dubbo and Orange. 


� For example, Clayton Utz has acted for clients referred to us by the following regional, rural and outer-metropolitan community legal centres and Legal Aid offices:�NSW - Illawarra Legal Centre, Hunter Community Legal Centre, Macarthur Legal Centre, Mt Druitt & Area Community Legal Centre, Hawkesbury Nepean Community Legal Centre, North & North West Community Legal Service, Northern Rivers Community Legal Centre, Western Aboriginal Legal Service, Legal Aid Campbelltown,  Legal Aid Liverpool, Legal Aid Parramatta & Legal Aid Wollongong.   �Qld - Cairns Community Legal Centre, Townsville Community Legal Service Inc, Toowoomba Community Legal Service Inc. �Vic - Villamanta Legal Service, Geelong Community Legal Centre.


� Australian Bureau of Statistics, Legal Practices, Australia, 2001-2002, 8667.0, 25 June 2003


�Australian Bureau of Statistics, Legal Practices, Australia, 2001-2002, 8667.0, 25 June 2003 at Table 2.10


� Australian Law Reform Commission Report No. 89, Managing Justice: A review of the federal civil justice system, available at www.austlii.edu.au/au/other/alrc/publications/reports/89/ltrtrans.html


� Recommendation 37.  Legal professional associations should urge members to undertake pro bono work each year in terms similar to that stated in American Bar Association Model Rules of professional conduct rule 6.1. 


� www.ag.gov.au/alrc89
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