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The Organisation
Advocacy Tasmania Inc is a community based state-wide; non-profit, independent advocacy organisation managed by a consumer focused Board of Management. It is Commonwealth and State funded to provide free and confidential advocacy services Statewide.

Advocacy Tasmania Inc. advocate for;
· People with a disability 
· Older people living in aged care facilities or receiving Community Aged Care Packages or eligible to do so

· People who have a mental health disorder

· People in receipt of, or eligible to receive Home and Community Care.
Advocacy Tasmania Inc. provides individual advocacy, systemic advocacy, information and education services to its client groups, industry staff and the general community. The organisation is issue based in its representational performance and issues include amongst many others, abuse, accommodation, employment, care and treatment, discrimination, access to services, fees and charges, and criminal justice.
The advocates employed by Advocacy Tasmania Inc. are professionals from various employment backgrounds such as teaching, social work and law.  Lengths of employment of presently employed advocates range from two years to nine years providing a solid understanding of the issues within their program areas. There are eight advocates employed by the organization, five of which are regional advocates.
Advocacy Tasmania Inc. does NOT provide legal advice to clients referring them instead to the Legal Aid Commission or to the two Community Legal Services in the state.

Contact Details

Address:
Suite 6, Mayfair in the Bay 

236 Sandy Bay Rd, Sandy Bay, Hobart, Tas 7005



PO Box 426, Sandy Bay Rd, Sandy Bay, Tas 7006

Telephone:
Client Free Call 1800 005 131
or
(03) 6224 2240 

Fax:

(03) 6224 2411;      TTY: use Free Call number

Email:

advocacy@advocacytasmania.com.au
Website:
www.advocacytasmania.com.au
Terms of Reference
(a)  The performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in outer-metropolitan, regional, rural and remote areas.
The Situation in Tasmania

In Tasmania, Legal Aid has three offices situate in the three major cities; Hobart, Launceston and Burnie.

Historically in Tasmania, Legal Aid was primarily a funding body. Clients would visit a solicitor who would make an application to Legal Aid for funding the matter. This enabled a person choice in who represented them, a generally good guarantee of experience, and easy access to a solicitor in their area. Under the present policy of Legal Aid, more than 70% of clients are represented “in house”.

Disadvantages and Inequities
· Legal Aid does not do community outreach. People living in regional, rural and remote areas have limited access to Legal Aid offices. 
· People with disabilities often are unable to physically access the legal offices. 

· While there are some excellent, experienced solicitors employed, most Legal Aid solicitors are either apprentices in their first year out of university, or newly admitted solicitors. They are also burdened with heavy administrative loads, requiring them to make new funding applications for each step in a person’s case.
· An increasing number of private solicitors in Tasmania refuse to take on Legal Aid work as the payment scale is considered far too low and the “red tape” involved is too onerous on the lawyer and their limited administration staff.
· Many people can not afford the costs now associated with Legal Aid representation.

(b) the implication of current arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters

Criminal Matters

Legal Aid in Tasmania is only granted in criminal cases where there is a high likelihood of a custodial sentence. This means that persons facing the courts on lesser offences are often unrepresented, poorly represented by themselves or plead guilty to put an end to the matter whether they consider themselves innocent or guilty.

The consequences often are;

· the increasing criminalisation of the disadvantaged

· possible receipt of a financially burdening heavy fine

· unnecessary social and family stresses 

· stigma associated with a prior record

· loss of a just outcome through technicalities such as improper documentation
· loss of employment

· loss of good character and standing

· loss of self esteem through failure to understand legal and judicial requirements

· disempowerment due to unfamiliar legalisms

· due to the adversarial system, an unfair disadvantage when experienced prosecutors provide inappropriate or unrebutted evidence before the court.

Civil Matters

Legal Aid does not fund civil matters except for the occasional high profile public interest case.

The consequences often are;

· possible financial disadvantage resulting in the loss of many thousands of dollars of money and assets
· unnecessary social and family stresses in a legal system which can take many years to reach its decision. 

· the financial burden of costs awarded against the person
· loss of a just outcome through technicalities such as improper documentation

· loss of employment

· loss of good character and standing

· loss of self esteem through failure to understand legal and judicial requirements

Family Matters
Legal Aid does not fund all family matters. Funding is not provided for many property matters. There is a small window in which a person maybe funded depending on the value of the property. This window disadvantages persons with lower property value and persons with higher property value.
Child and Family Services Matters

Legal Aid solicitors tend to do minimal work for clients with a mental illness or a disability in Child & Family Services (C & FS) matters where Legal Aid solicitors working for the parent often appear to take instructions from the agency rather than the parent. There appears a two part, merged reason for this.
This philosophy of C& FS is to act in the best interests of the child. Mentally ill persons and persons who have attempted suicide are viewed as dangerous, or potentially dangerous to self or others (the child) and the agency believes to leave a child in the home of such a person is a breach of their duty of care. As a consequence, children who are not neglected or abused, and who have loving parents are commonly removed from parents based on their diagnosis of mental illness. This is also the case for persons with a disability who are judged as not being able to provide quality parenting.

Legal Aid solicitors are often female, young, with limited life experiences and believe that the agency is trying to protect the child and that they should help. They will advise clients to “agree to the orders else the Department will make your life hell” and will continue with court appearances rather than adjourning them off when, as is common, the agency has not provided relevant documents to the solicitor and parent such as affidavits or has provided such documents 5 minutes before the proceedings commence.

For this class of client, representation sometimes means inadequate, biased representation.  The culture of C & FS will not be changed if solicitors do not adjourn matters off and courts do not find the agency accountable.

Advice Line

The Legal Aid Advice line is seen as a gate keeper for the Commission. Solicitors refer persons, often inappropriately to community organisations when they have identified that they have a legal problem but the solicitor knows the person will not receive funding from Legal Aid. This is if the person has stayed on the telephone line waiting their time in the queue which can take 30 minutes at peak telephone times.
(c) the impact of current arrangements on the wider community, including community legal services, prop bono legal services, court and tribunal services and levels of self representation
Representation before Tribunals

Legal Aid in Tasmania, does not provide representation for mental health clients appearing before the Mental Health Tribunal or the Guardianship and Administration Board despite the fact that;

· A person can be deprived of their liberty indefinitely, in blocks of six month periods based on a decision of the Mental Health Tribunal

· A person can be forcibly treated without consent based on a decision of the Guardianship and Administration Board

· A person can have their right to make decisions for themselves taken from them and granted to another based on a decision of the Guardianship and Administration Board

Of the 121 persons who appeared before the Mental Health Tribunal in 2000/2001, only two persons had representation and both were represented by the Launceston Community Legal Centre. These representations were extraordinary cases which needed to be approved by the Board of Management.

In 2001/2002, on 125 occasions, three persons were represented. Advocacy Tasmania Inc. represented two people which were out of scope for the organisation because it does not provide a service of representation before tribunals.  The third was represented by a private solicitor paid for by the person.

In other jurisdictions, there are funded organizations or Legal Aid specialist mental health units that provide a representation service to their state’s mentally ill. Legal Aid acknowledges that under the legislation the Legal Aid Commission of Tasmania is obligated to provide a representative service for mentally ill persons. It has stated in negations with Mental Health Services that it will employ a Mental Health Solicitor if Mental Health Services fund the position at $100,000.

The Burden on Community Organisations
Advocacy Tasmania Inc does not provide legal advice or representation. During the past few years there has be a marked increase in the numbers of clients accessing the service with legal issues with a correlating increase in the numbers of these clients being referred to ATI by Legal Aid. In 2000/2001, 85 of the Mental Health Advocates 206 cases were legal issues.
ATI does advocate for clients who have engaged a solicitor. People who are entitled to access this organisation’s services are often unable to read, inarticulate, have a disability which may include an intellectual disability, an acquired brain injury, are aged or have a mental illness amongst others types of disabilities. Many of the organisation’s clients feel vulnerable and disempowered, and feel confused and uncertain when dealing with their solicitor.

There tends to be an elitism practiced amongst lawyers including Legal Aid lawyers. Often, Legal Aid solicitors do not acknowledge stakeholders such as case managers, social workers, advocates who are supporting the mutual client. Advocates have been refused access into Family Case Conferences by the person’s solicitor, and meetings between a lawyer and their client when the client is stating that they want the advocate present.  Solicitors for example, do not commonly advise the stakeholders when a court date is coming up. 
On one such occasion, the Disabilities Services case manager for a client with an intellectual disability only found out about a court date on the morning after reading the Law Notices in the newspaper. Fortunately, the case manager was able to attend court with the client to support them through the court process. The support had occurred through luck rather than good management on the part of the solicitor who had failed to return the calls of the case manager and the advocate.
Nor do solicitors, when acting for a client, refer clients to advocacy services or other community organisation as an aid to supporting the client through the legal process, or do they attempt to mutually work with others to better aid in the communication between the lawyer and the client remembering that these clients referred to Legal Aid in this submission are people with disabilities.

Scenarios

1.

A man with an acquired brain injury who had recently moved to Tasmania from the Northern Territory sought advice from Advocacy Tasmania Inc. He had a thick file of legal documents. After his arrival in Tasmania, he went to Legal Aid in Tasmania. He was told Legal Aid could not help him and was referred to the Launceston Community Legal Centre which also stated it was unable to provide him with service. 
Upon investigation by the advocate, it was found that the man had legal aid funding of a private law firm in the NT which was arguably not acting in his best interests. The man, with the support of the advocate was able to get additional funding from Legal Aid in Darwin for another solicitor to investigate the actions or lack thereof of the first firm. 
2.
A young woman with a dual diagnosis of an intellectual disability and a mental illness and a history of nuisance offences appeared before the court. It was questionable as to whether she knew the difference between wrong or right but she had learned that when people got upset at an action of hers, she was to say “sorry.”
The woman was on a suspended sentence for a previous offence. She told her Legal Aid solicitor she wished to plead guilty (her form of sorry). The solicitor offered the woman’s guilty plea to the court. The consequence of her guilty plea was that the suspended sentence offence was re-activated, a new offence of breach of suspended sentence arose and she was convicted of the present offence, and was remanded and sentenced to prison, a system ill equipped to deal with this person and her needs.

When Advocacy Tasmania Inc. became involved, it organised the services of a private solicitor who lodged a civil stay application to the Supreme Court and the woman was released after spending two months in prison. When the matter was heard before a Supreme Court Justice, he held the Magistrate had erred and found fault with the representation of the solicitor. 
The Legal Aid solicitor was young and inexperienced. After the private solicitor was engaged, Legal Aid frustratingly failed to provide relevant documents to the new solicitor in a timely manner which contributed to the person being held in prison longer than necessary due to the Stay being delayed in its filing. 

Conclusion

The services provided in Tasmania by Legal Aid are minimal. They compare badly to the services provided by Legal Aid in other states. 
People in remote and rural areas are disadvantaged as are people with disabilities. 

Legal Aid does not provide representation for matters other than criminal offences where there is a good likelihood of imprisonment, family matters other than matters relating to children, and the rare public interest civil matter.

Tasmanians who can be deprived of their liberty and involuntarily detained in mental health facilities and drug and alcohol facilities for period blocks of six months are not provided with representation but a person before the magistrate’s court with a likelihood of a two month prison sentence can receive representation. This is unjust and inequitable. There are people in mental health facilities who have been involuntarily held there for over a decade. They have never had representation, and each time their matter is reviewed before the Mental Health Tribunal, they are not represented.
Legal Aid solicitors are often inexperienced and yet are required to advocate for some clients who have very complex needs.

The culture of Legal Aid is to not work within a holistic framework of support with other established stakeholders, nor to identify and act on the need of a client to have other stakeholders brought into the situation should the client agree.

Legal Aid is an administrative nightmare for clients, other professionals and its own solicitors to try to work through.

Community organisations are being burdened with clients with legal issues who are referred to them by Legal Aid and community legal services. The community can not offer specialist legal services to clients simply because specialist legal organisations and agencies fail in their delivery of services that meet the needs of the community. 
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