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November 20, 2003
The Secretariat

Senate Legal and Constitutional Committee

S1.61, Parliament House 

Canberra ACT 2600

Dear Committee,

RE:
Inquiry into Legal Aid and Access to Justice

We wish to make the following submission in relation to this inquiry.

Blue Mountains Community Legal Centre (BMCLC)

BMCLC is a small Community Legal Centre based in Katoomba in the Blue Mountains of New South Wales. Our service covers the numerous towns and villages in the Blue Mountains local government area as well as the greater Lithgow area and as far as Bathurst and environs. We, therefore cover larger regional towns such as Katoomba, Lithgow and Bathurst as well as numerous smaller towns, villages, hamlets, and farming communities. The combined population of this wide area would be well over 100,000 people.  There are no legal aid offices in our area. The nearest Legal Aid Office to Katoomba is 50kms away in Penrith in outer western suburbs of Sydney. Going west the nearest Legal Aid Offices are located in Orange and Dubbo and there is also a Community Legal Centre based in Dubbo. Orange and Dubbo are a good 3 hours and 5 hours drive respectively from Katoomba.

In servicing this large area, BMCLC has minimal resources. We have funding for 3 core full time positions. With this limited staff we manage to provide 7 days of solicitor time and 3 days of Legal Community Legal Education time each week. Due to the heavy demand for casework services, our already minimal community legal education time sometimes has to be used to provide casework services. We also auspice and resource a separately funded Court Support Scheme for women seeking Domestic Violence Orders in Katoomba and Lithgow Local Courts. This service utlilises one to two days of solicitor time each week. We only manage to maintain all these services with very prudent budgeting.

We have around 3000 client contacts per year. Like most CLCs we rely heavily on volunteer labour in providing our services. While volunteer labour is very valuable to the Centre it must be pointed out that it can be less reliable and consistent than retaining employees and limits long term strategic planning of Legal Centre services.

Barriers to Access to Justice in Rural, Regional and Remote areas

· Absence of co ordinated legal aid and related services

· Insufficient numbers of private solicitors who do Legal Aid work

· Many people are “conflicted out” in small communities where there is only one or two solicitors covering a wide geographical area

· People unable to access legal help because of lack of means, isolation or disability

· There are no solicitors in our area who have specialist expertise in such areas of law as discrimination 

· Lack of legal options due to all of the above

The Relationship Between Legal Aid and CLC

As a CLC we are an independent community based organization. We are quite separate from the Legal Aid Commission of  NSW and are funded with State and Federal funds under a formula. Funding is channeled to CLCs via the Legal Aid Commission. We have less resources than Legal Aid bureaucracies  and generally offer less competitive rates of pay to attract and keep skilled staff. Due to the lack of services in our area, the BMCLC functions to some extent as a defacto legal aid office. 

Obviously, an office of our size cannot meet all the legal needs of our large geographic area. We have to be very selective about the case-work we take on.

We have to tailor our limited resources to meet the needs of our local community. To cover our large geographic area we have made the provision of telephone information and advice a priority. We run 2 outreach advice clinics. We also give priority to Women seeking domestic violence protection together with associated family law matters. 

Legal Aid Services and Policies

Legal Aid gives priority to criminal matters and funding a duty roster of private solicitors who act for people who qualify for legal aid and who are charged with criminal offences that carry a possible term of imprisonment. Other areas where there is a high demand for legal services and for which legal aid is not generally available include, some family law matters, small debts, consumer claims, discrimination matters, employment and unfair dismissal, neighbor disputes, minor criminal matters, victims compensation, immigration and social security matters.

Legal Aid is generally not available in civil matters unless there are special circumstances. Apart from a limited range of matters, legal aid is only available for civil matters more generally, where, proceedings are taken by or on behalf of a child; or a person having substantial difficulty in dealing with the Legal System by reason of a substantial psychiatric condition, developmental disability, intellectual impairment, or physical disability. We see many people seeking advice and representation in civil matters, some of which involve complex areas of law. We are unable to provide representation in many civil matters particularly those involving higher courts such as the District Court, Supreme Court, and Courts of Appeal. There are many retired people on fixed incomes and people on Social Security in our area who often cannot afford private solicitors.

The Legal Aid means test has not increased substantially for many years. The cut off income limit is $190-00 for net disposable income which generally means that legal aid is not available for the most impecunious persons such as those on government benefits. 

Family Law 
There is a very pressing local demand for family law services. Few private solicitors are prepared to take on matters on legal aid. There is only one solicitor in the City of Lithgow who does legal aid matters. There is a perception that there is insufficient remuneration to do matters on legal aid and there is too much bureaucracy and paperwork associated with getting a grant of legal aid. Legal aid does not fund advice and minor assistance in family law matters or the work involved in preparing a legal aid application. Where aid is granted it is typically restricted to a Conferencing/Mediation session where it is expected that most matters will settle without extended litigation. Many people come to us seeking initial family law advice or assistance in family law matters which are pending in the court or for matters where legal aid had been refused.

We anticipate greater demand for specialized legal services due to the changes to Family Law  Amendment (Superannuation) Act 2001 which provides for superannuation splitting and flagging in property settlements. This is a particularly complex area of law for which our Centre does not have the expertise or resources to provide any assistance other than the most basic advice. Where super is the major asset of separating parties, it is essential that people, especially women with children, get legal assistance to assert their rights and to obtain a fair settlement and financial security.

CASE STUDIES

1. A women in Lithgow needs to seek urgent orders for residence and return of children who have been taken by the father. The only solicitor in Lithgow who does legal aid cannot assist her as he has acted for the father in the past and therefore has a conflict of interest. Due to urgency the woman must self represent at the local court.

2. A woman has a child residence/contact case set down for 3 day hearing in the Family Court. She had a grant of legal aid which has just been terminated because she received some funds from a property settlement. Her solicitor now demands a large some of money as security for costs to conduct the hearing. The some demanded is likely to far in access of the property settlement funds. To pay for the representation the woman has to use all her funds and will owe the solicitor substantial amount and will have no funds left to provide for herself and the children.

3. A woman contacts the Centre, She needs to file a Family Law property application within a week to comply with the limitation period of 12 months from the date of the divorce. The only asset of property is substantial superannuation held by the husband. She contacted some private solicitors, some of which say they are not fully acquainted with the new family law superannuation provisions and some of which wanted several thousand dollars to look into the matter, which she does not have. She is faced with the complex task of having to obtain relevant information from the super fund and wording an appropriate application seeking orders to split or flag the husband’s super. 

People with Special Needs

We receive a lot of enquires in relation to discrimination and most of those are about disability discrimination issues. The Human Rights and Equal Opportunity Commission’s  (HREOC) complaints statistics for 1997-98 show that the largest percentage of complaints received, 39per cent, were lodged under the Disability Discrimination Act 1992 (page 28 of the report by The Disability Council of NSW, “A Question of Justice”). We see a particular demand in this area, which requires specialized skills and knowledge. We assist people to lodge discrimination complaints with HREOC and often provide advocacy and representation up to including the Conciliation Stage. We do not generally have the resources to provide legal representation if the matter goes to the full hearing stage and we often experience difficulties in getting legal aid, private solicitor or pro bono representation for such cases. It is difficult for people to conduct a hearing before the Federal Court without legal representation especially as costs can be awarded against an unsuccessful complainant in certain circumstances.

People with special needs (eg. physical, intellectual or psychiatric disability; the aged, children) have particular problems accessing legal services in regional, rural and remote areas due to lack of services and distances involved in traveling to get to services. Our current resources only allow us to offer outreach face-to-face clinics and home visits in the Blue Mountains and Lithgow local government areas. However,the Legal Centre is the only place where people who are isolated or have mobility problems can get detailed legal advice over the phone, and at very short notice if necessary.

Employment/Industrial Law Issues

We receive a large number of legal enquires related to employment and Unfair Dismissal. There is a large tourist industry in the Blue Mountains employing large numbers of young people on a casual basis and/or low pay. We expect the demand for legal advice and assistance to increase steadily in view of such factors as changes in industrial laws, “de-unionizing” of he workforce, the increasing prevalence of AustralianWork Place Agreements (AWAs) etc.  It seems that our office is sometimes being expected to take the place of unions in advising people about their rights and conditions and about complex employment contracts and AWAs. Once again the BMCLC has limited resources and expertise to provide services in this large and specialized area of law. In cases of Unfair Dismissal this office can only provide assistance to lodge an application and to proceed to the Conciliation stage. If the matter cannot be resolved at Conciliation and must go before the Industrial Commission or the Federal Court we do not have the resources to represent the person. These matters can be quite legally complex and costs can be awarded and there is no legal aid for such matters in NSW. It is often impossible for people to pursue their legal rights in these circumstances especially when employers are often more powerful and better resourced.

 CASE STUDY:

A women with limited English from the Bathurst area comes to the Centre for advice and assistance when she is apparently dismissed without warning or good reason from a job with a home care service. She was not given any information about a relevant union when she commenced employment.  At the Conciliation Conference, the employer is not willing to make any offers or concessions. The only way our client can pursue the matter is to have heard by the Federal Court. Our client who cannot afford a private solicitor will have difficulty in representing herself in the Federal Court. Legal Aid is not available and our client needs a lawyer in her local area who knows something about industrial law. A local solicitor did agree to take on the matter on a probono basis but later changed his mind as he decided it was “all too difficult and messy and he didn’t really have the time.”

Unbundling of Legal Services

Unbundled legal services, sometimes described as discrete task services, are seen as an alternative to full time representation. Such services are often regarded as a way of giving people greater access to private solicitor and legal aid services, where legal assistance and support can be obtained at various stages of a legal matter. To some extent CLCs have always provided such services, particularly to the financially disadvantaged who cannot afford full-time representation. However, there are significant problems with the provision of unbundled legal services:

· There are professional legal liability issues for solicitors providing discrete task services where they do not have full carriage/control of a legal matter. Further,there is the risk of a professional negligence action being launched against a practitioner where a client is unhappy with the ultimate outcome of a matter.

· There are ethical and Statutory Legal obligations on practitioners which do not currently recognize the concept of unbundled legal services. Lawyers have a duty to act in the best interests of their clients and under the NSW Legal Professional Act and the Civil Liability Act, a solicitor or barrister must not act for a client if there are not reasonable prospects of success. Such obligations may be difficult to  ascertain and fulfill in the provision of limited or discrete task services.

· There are real issues of access to justice and quality legal services. Unbundled and self-help services are more suited to some types of matters than others. Typically those matters include simple and/or standard form documents and those involving repetitive tasks or discrete units of work that bring a matter to finalisation. Moreover they are suited to particular types of clients, particularly those who are articulate, have time and resources to access information and have the confidence and ability to self represent and conduct part(s) of their own matter. Many of the clients CLCs have contact with have difficulty in dealing with the legal system or self representing due to such factors as limited English, limited education and analytical skills and lack of resources to access such things as library research facilities and the internet etc. Some clients are facing particularly emotional issues concerning family law and domestic violence and need ongoing support to deal with the legal system. In our adversarial system of litigation, full service representation is still necessary for litigants to interpret and manage legal data and to properly adduce evidence. In addition to the fate of individual litigants, there are real implications for other parties, the efficient functioning of courts and tribunals and ultimately the whole community.

CASE STUDY

A women comes to see us with a family law matter in the Family Court. She does not have a solicitor and cannot afford one. She has been refused legal aid and has been served with a 20 page affidavit to which she must respond. She seeks the assistance of the Legal Centre. This situation creates a dilemma for the Legal Centre in providing an “unbundled” legal service. Affidavits are important documents in legal proceedings and even more so for persons who are self- representing. The document can be a crucial part of a litigant’s case on which they can be cross-examined. The Legal Centre has limited time and resources to become acquainted with the history of the case and all the evidence which should be considered. The Centre has limited resources with which to prepared such a lengthy document. There are real liability issues for the Centre where it has no control over the case generally or as to how the affidavit will be used. 

Pro bono Legal Services

In rural areas outside the major cities, pro bono services are limited and tend to be offered on an informal basis if at all. Small legal firms can be reluctant to take on pro bono matters on a consistent or formal basis for economic reasons. We do work with local firms and encourage them to take on matters on a case-by-case basis. But we often need to refer matters pro bono to the larger city firms. People seeking pro bono assistance often have the most complex cases, which can be time consuming and resource intensive. People who have matters in higher courts or tribunals may have to travel to the city to access those venues and legal services. There are some types of matters which lawyers will generally not take on pro bono. They include such matters as family law, domestic violence, property disputes, disputes between family members, personal injury, criminal law and commercially related. The outcome of such matters often has a potentially huge impact on people’s lives and well-being.

The current pro bono system often see CLCs competing for a slice of the pro bono pie. Regional/Rural CLCs are not getting equitable access to pro bona assistance in the way that the more high profile inner city centers (eg. Public Interest Advocacy Centre, Environmental Defenders Office, Redfern Legal Centre, Kingsford Legal Centre) can by having close partnerships with large pro bono firms which often like to take on high profile or “sexy” cases, second workers to legal centers etc.

CASE STUDY

A women seeks advice from the Centre when she is being sued in the District Court for several hundred thousand dollars. She and her husband applied as owner builders to have some renovations done to their home. They took out what they thought was the necessary insurance. An electrician working on the property injured himself and filed a claim for personal injury alleging that the owners failed to provide a “safe system of work.”   When the owners forwarded the claim to their insurer, the insurer denied acceptance of the claim on the basis that the electrician was an independent contractor and was not covered the policy which only related to employees of the owners. On the other hand, the owners’ public liability insurer would not accept the claim as it regarded the electrician as an employee. Our client and her husband had separated and our client remained in the property with the 2 children of the marriage. Her only source of income is a Centrelink Parenting benefit.  Our client and her estranged husband only had a small equity in the property. Of course our client faces loss of her dwelling if a substantial judgment is awarded to the electrician.

Issues:

· There are complex legal issues concerning contracts of insurance, employment law and workplace law and personal injury.

· Legal Aid is generally not available for personal injury matters

· The Law Society Pro bono scheme generally excludes personal injury matters

· When a number of larger city legal firms were approached directly to consider taking on the matter pro bono, they all had a conflict of interest having acted for the insurance company.

Some Recommendations

· That Regional, Rural and Remote Legal Centres be adequately funded to meet the needs of their communities. In particular our Centre should be funded for 5 core positions. The Federal Government should increase funding to legal centers instead of the yearly 2% decrease in funding for what is described as an “efficiency dividend.”
· That there be a coordinated approach involving Legal Aid, Community Legal Centres, local solicitors and Law Society branches, and health and community service providers to look at the legal needs of residents in rural areas, especially people with special needs. There should be systems put in place to allow the sharing of information and making appropriate referrals. There should be a model of connection and coordination between services.
· Legal Aid funding should be increased to cover more areas of civil law.
· The legal aid means test(s) should be increased to realistic levels and to at least cover people on modest incomes.
· The system of staged grants of legal aid and merits review should be looked at again and fine-tuned. In particular there should be a presumption against terminating a grant of aid prior to hearing unless there are exceptional circumstances.
· Solicitors willing to take on legal aid matters should be paid a fee for lodging legal aid applications and appeals to the Legal Aid Review Committee.
· Legal aid rates to private solicitors should reflect what is generally regarded as a reasonable return for such matters. There needs to be more consultation with service providers, and stakeholders including local law societies.
· Legal Aid should do more work with rural and regional solicitors on a one to one basis to encourage them to do legal aid work and put in systems that make applying for aid and getting grants as smooth as possible. As many solicitors are facing reductions in traditional areas of work in NSW, due to limitations imposed by the Civil Litigation Act, this may be a particularly good time to encourage them to take on more work which is legally aidable.
· There is a pressing need for trained and funded solicitors specializing in employment law to be based in rural and regional areas with the ability to travel to more remote areas
· Ethical and Professional rules need to be reviewed to make it safer for practioners and CLCs to undertake “unbundled” legal services while also maintaining protection for interests of the public and professional standards. In particular consideration should be given to providing CLCs with similar statutory immunity to that given to Legal Aid Commission employees against claims of negligence in providing services or at least our obligations and responsibilities should be more clearly defined.
· There should be more people trained in Alternative Dispute Resolution and Mediation in rural and remote areas, providing services at no or minimal cost and with the flexibility to travel to smaller towns and communities.
· There is always the concern that the mounting costs of higher education and the relatively low wages offered, will make it difficult to attract staff into the community and legal aid sectors especially if graduates are going to be leaving Tertiary Institutions with large HECS debts to service. Consideration should be given to what incentives should be available to continue to attract the most qualified and dedicated personnel into these sectors.
Yours faithfully,

Michael Crozier

Principal Solicitor

Blue Mountains Community Legal Centre Inc.

           BLUE MOUNTAINS 


COMMUNITY LEGAL CENTRE
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PH: (02)  4782-4155				FAX: (02)  4782-4384
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Press release








Department of Housing waiting times blow out








People on the Department of Housing’s public housing waiting list should be aware that they may be waiting a considerable period of  time to be housed.  In some areas of Sydney, it is unlikely that people on this waiting list will ever be housed.





This is because of the size of the waiting list, which is now over 100,000 people and the lack of public housing available.





Blue Mountains Community Legal Centre is suggesting to people on the waiting list that they test their entitlement to ‘jump the queue’ by lodging a priority housing application.  By doing this, their needs are assessed to see whether they are greater than others on the waiting list.   However, even successful ‘priority’ housing applicants can be waiting a long time for public housing.





“The Department should be letting people know about this state of affairs ”  a worker said.   “If people do not know about their rights to have their needs assessed, then many sick and needy people may be waiting forever”.
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