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Submission to the Senate Legal and Constitutional References Committee - 

Inquiry Into Current Legal Aid and Justice Arrangements

We enclose our submission outlining the issues particularly relevant to Kingsford Legal Centre.

We would be happy to address the Committee in any hearings regarding this Inquiry. 

Please contact us on 02 93986366 or f.gibson@unsw.edu.au for further information.

Yours faithfully,

KINGSFORD LEGAL CENTRE

Frances Gibson
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Director
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SUMMARY OF RECOMMENDATIONS

· That the Commonwealth Government continue and expand its funding for clinical legal education programs

· That the Legal Aid Commission set up its criminal, family and civil areas as separate practices to minimise conflict of interest issues.

· Where a conflict exists in family law matters, the Legal Aid Commission should pay a specialist family lawyer from the private profession to provide advice.

· That duty solicitors in criminal matters have the discretion to appear where they believe the client will not be able to adequately represent themselves and the matter may lead to the client having a criminal record.

· That Legal Aid be available in all States for civil matters  where a citizens human rights are in issue eg. housing, income security, employment, discrimination, immigration and civil liberties.

· That one Central interpreting service be established for State and Federal matters and properly funded to allow for reasonable quotas to be set for legal aid services.

· That proper research be undertaken as to the usefulness of services prior to the introduction of technological services providing legal assistance.

· That any expansion of advice and referral services does not limit professional advocacy services.

· That the government investigates and weighs up the savings made by denying individuals representation with the cost imposed on community services to try and assist these individuals .

· That a record of community legal education projects undertaken by community legal centres and Legal Aid be maintained to avoid duplication and overlap.

· That Legal Aid and community legal centres work together to enable centres to expand their community legal education projects

1. Introduction

Established in 1981, Kingsford Legal Centre is a community legal centre and a teaching clinic of the University of New South Wales.

Kingsford Legal Centre is dedicated to human rights and social justice and to promoting access to and reform of the legal system.  The Centre offers general legal services to people living and working in the Botany and Randwick municipalities, plus the southern part of Waverley.   We also provide legal services for staff and students of the University of New South Wales.  We specialise in discrimination and employment law.   The centre provides quality legal services including casework, community legal education, law reform and clinical legal education for law students at the University of New South Wales.

Students enrolled in their final years at UNSW law school undertake a variety of tasks including working on advices and cases for disadvantaged clients and working on policy, law reform and community legal education programs.

In 1999 the Commonwealth Government made funds available for a new clinical course through the Clinical Legal Education Initiative.  The Clinical Program - Employment Law began in March 2000.  The course has provided a specialist service to the community and has also provided students with the unique opportunity to develop additional skills in the area of employment law.

The Centre has received a number of awards for its service to the community and legal education.   The centre has a close relationship with a number of community groups and agencies, other community legal centres, statutory bodies and legal professionals.  

1.2 Value of Clinical Legal Education Programs

The Centre runs a number of clinical legal education programs.

Students attend the Centre for 1 or 2 days a week. They are allocated a  number of client files. They are then responsible for undertaking all work under the supervision of their clinical supervisors who are also practising solicitors. These files can be in many areas of the law but most commonly relate to discrimination, criminal, consumer credit, domestic violence, employment, victims compensation, housing issues. The Centre only takes on cases where the client cannot afford a private solicitor and tends to concentrate on cases testing the law or where a number of clients will benefit. Students take instructions from clients, work out the procedural steps to be taken on the file, research the law and draft documents such as correspondence, submissions, briefs to Counsel, court documents and in some cases instruct Counsel or appear in Tribunals such as Social Security Appeals Tribunal or Residential Tenancies Tribunal. The Centre has a students’ advocacy project where students appear on guilty pleas at Waverley Local Court for people who cannot afford private lawyers and cannot get legal aid. Students are responsible for answering the Centre’s phones and providing accurate referral information to all legal and community services and all initial interviews of clients.

Every morning there is a tutorial run by Centre staff lasting 1 hour where substantive and procedural law issues are discussed as well as ethical matters that come up on files. Weekly 2 hour lectures cover a wide variety of issues from interviewing and drafting skills, working with clients with a mental health problem, to human rights issues. 

Students are also required to undertake policy and education work ( eg. One student is currently working on this submission) or community education ( for example running sessions for domestic violence workers or writing articles on discrimination law for  an Indonesian newspaper)

The Centre was awarded the Vice Chancellors Award for Teaching Excellence in 2000, the national Australian Universities Award for Teaching in Law in 2001 and a Quality Teaching Award from NSW Minister for Education in 2001.

Students enrolled in these programs help a large number of people who would otherwise receive no assistance, they learn practical skills, deal with ethical issues and are able to really understand the problems faced by disadvantaged people in dealing with the legal system. We have found that through the education and experience that students engage in at Kingsford Legal Centre, many students go on to provide pro-bono work in their future careers.  Many have also returned to the centre as volunteer solicitors.

The Commonwealth’s Clinical Legal Education Initiative which has allowed 4 universities to set up and run clinical programs is to be applauded. The Commonwealth has shown itself to be a world leader in this area and we urge the Commonwealth to expand the program to set up more clinical programs particularly in rural and regional universities.

· Recommendation: That the Commonwealth Government continue and expand its funding for clinical legal education programs.

2. Analysis of Legal Needs in Inner Sydney (2002):

The level of legal need in highly populated areas of metropolitan Sydney and other areas is far from being met by existing services.  There remains a misconception that individuals residing in our catchment area (the Eastern area of Sydney) can afford private lawyers.

In the Report “Law For All – An Analysis of Legal Needs in Inner Sydney” (2002) demographic analysis, based on accepted legal needs indicators revealed that Inner Sydney residents have high levels of unmet legal need. Key indicators included:

1. High concentrations of low income earners, single parents and unemployed people 

2. High concentrations of public tenants on large estates. In addition heavy concentrations of private tenants, many of whom under severe housing stress/risk of homelessness, due to unaffordability. The inner Sydney area also has a  significant concentration of boarding house residents (often with disabilities) and  homeless people.

3. The region also has significant ATSI communities living in areas such as Redfern, Waterloo, Matraville, La Perouse and Botany. 

4. Data also showed high concentrations of people born overseas or from NESB. 

Some of most commonly mentioned areas of unmet legal needs identified by “Law for All” included a lack of representation services, particularly in family and immigration law, advice and assistance services across a range of legal issues and practical service issues such as a lack of interpreters, the need for training for community workers and need for telephone advice.

The report also identified some disturbing trends in legal service provision:

First, funding is not keeping pace with the real costs of running Community Legal Services, resulting in difficulties in recruiting and keeping qualified staff.

Second, increasing demand for advice and casework services as availability of legal aid diminishes

Third, community expectations for CLCs to continue ground-breaking policy and community legal education work, while trying to meet increased demand for advice, casework and representation

Fourth, the impact on service delivery of increased monitoring and reporting requirements for funders. Concerns were raised that scarce resources are starting to be diverted away from clients to overly bureaucratic monitoring and reporting requirements.

There have been suggestions that funds should be shifted from Sydney’s metropolitan areas to more remote rural areas. We submit that there is still a real need for legal services for disadvantaged people in metropolitan areas and particularly in Kingsford Legal Centre’s catchment area.  The legal aid office at Bondi Junction closed several years ago and Kingsford Legal Centre is now the only service of generalist free legal advice in the area.

3. Implications of Current Arrangements in Family, Criminal and Civil Law Matters:

3.1 Family Law

The Need for an Outreach Service/Legal Aid Branch Office in Eastern Suburbs - Sydney

The provision of legal assistance in family law matters is the responsibility of the Legal Aid Commission.  Kingsford Legal Centre currently lacks the resources to offer family law casework or advice for the large number of inquiries it receives.  We have no family lawyers and no expertise in the area.

We have engaged in extensive consultation with a wide range of community groups that regularly deal with family law related issues, as well as a number of community members whose experiences of trying to obtain family law advice have been instructive.  During this process, which has involved interviews, surveys, community meetings etc, it became clear that the local community considers that the Legal Aid Commission would be providing a better service if it were to establish a regular outreach service in its branch office or in the locality.  We have found that residents from Malabar, La Perouse and Botany areas encounter great difficulty in obtaining family law advice, due for example to their child care responsibilities, disabilities, carer responsibilities and the travel of over twenty five kilometres to the nearest legal aid office.  This is particularly problematic for women who have children and no one to assist.

A successful outreach service for ‘child support’ has already been establish at Kingsford Legal Centre.  This has involved a Legal Aid solicitor  periodically coming to our centre and providing assistance to local residents who need help with child support matters.  

Conflict of Interest

There are additional concerns in the area of Family Law surrounding the issue of ‘conflict’.  It is submitted that Legal Aid should set up its conflict system so that criminal matters are kept separate from family and civil matters.

When individuals approach Legal Aid for Family Law advice, a conflict of interest check is conducted to ascertain whether the opposing party has sought legal advice from the Commission.  This conflict check filters all people who have previously sought legal advice in any legal matter.  We wish to raise two issues of concern:

First, there is a concern that individuals who are conflicted out of receiving legal assistance at Legal Aid are referred to community legal centres  who do not have the resources to provide legal advice in the area of family law.   Individuals end up missing out on the same level of service as those attending Legal Aid. Our centre relies on volunteer solicitors, and while we are fortunate to have solicitors from an array of backgrounds with a wide spread of legal expertise, there is a lack in volunteer solicitors who specialise in family law.  It is not fair that one person gets advice from an employed specialist family lawyer and the other from a volunteer solicitor who may have no experience just because their partner/spouse has already been to legal aid.

Second, there is a concern that this practice results in discrimination against women as women end up missing out on the opportunity to seek legal assistance from Legal Aid  compared to men. The Commission runs such a large criminal law practice and statistics indicate that men remain the predominant beneficiaries of such services.

Recommendations:

· That the Legal Aid Commission set up its criminal, family and civil areas as separate practices to minimise conflict.

· Where a conflict exists, the Legal Aid Commission should pay a specialist family lawyer from the private profession to provide advice.

3.2 Criminal Law

Kingsford Legal Centre submits that the criteria set by Legal Aid for assistance in criminal matters is too restrictive.  Generally duty solicitors at local courts will only appear where there is a likelihood of a gaol sentence.   Legal Aid should be available to assist people on criminal matters that do not have a prison sentence especially where a person has no prior convictions and they may get a criminal record if they do not receive assistance

Our centre provided assistance to an older women who had been charged with stealing. She had taken a pair of jeans from outside a charity bin for her son to wear. Both she and her son were on pensions. Legal Aid was not available as there was no danger of gaol sentence but she had no prior convictions, was in extreme fear of speaking in court and had no real chance of properly explaining her situation to the magistrate

The Centre has developed a student advocacy program to provide the community with access to free legal representation for those pleading guilty to small criminal offences. For example, Kingsford Legal Centre has represented a number of people pleading guilty to shoplifting related offences. The Centres assistance has been particularly useful for clients from non-English speaking backgrounds. 

All our clients have found dealing with the court system, often for the first time, extremely stressful. The Centre has attempted to ensure that clients understand the court process and achieve the best result possible. To date we have achieved very positive results for our clients.  In many cases, clients really cannot properly put their submissions before the court without assistance from a lawyer due to language, comprehension and fear of the court system. They may end up with a criminal record where a person with money could pay a lawyer to avoid this. We are concerned for those people outside this area who have no access to  our student advocacy scheme.

Case example:

The Centre helped a client who received an infringement notice for carrying a prohibited weapon.  The client had been found to be carrying a swiss-army knife key-ring which presented no danger to anyone. After submissions from the centre, the charge was withdrawn.  Without the assistance of a lawyer it is likely the client would have been convicted.
Recommendations: 

· That duty solicitors have the discretion to appear where they believe the client will not be able to adequately represent themselves.

·  Legal Aid should be available to assist people at on criminal matters that do not carry a prison sentence especially where a person has no prior convictions and they may get a criminal record if they do not receive assistance.

3.3 Civil Law

It is vital that Legal Aid NSWcontinue its commitment to the civil law program particularly in the areas of human rights such as  discrimination, immigration, housing and income security including consumer protection.  

We would like the committee to take note of the following:

We believe that civil law is of equal importance to criminal and family law.  It must remain a distinct and valued feature of Legal Aid work.  It is the duty of the Federal and State Governments to properly fund legal aid schemes.  This includes funding civil cases as its core responsibilities – particularly in the areas of human rights – including discrimination, refugees, civil liberties, housing – tenancies, ejectments, retirement villages, boarding houses, protected tenants, income security – veterans, consumer protection, social security , austudy etc.

It is essential that policies relating to the civil section of legal aid in NSW be maintained and do not further restrict access to civil matters.  We would also urge the Committee to recommend extending civil legal aid in other States.

3.4 Employment Law

The Centre is faced with an extremely high demand for advice and representation of clients who have been unfairly dismissed and who have not been paid entitlements.  Very few free legal services are available for these clients most of whom are not union members as a result of the decline in union membership.  

Unlike other jurisdictions, there are no Legal Aid duty solicitors available to advise or represent clients in unfair dismissal matters.  We submit that this is an area of great need.  Although an applicant can represent themselves in a conciliation there is often a large imbalance in the knowledge (both legal and procedural) of the employer and employee and a consequent imbalance in bargaining power in the conciliation process.

Employment and security of income is of vital importance to people, 

Recommendation:  

· That Legal Aid be available in all States for matters affecting people’s human rights eg. housing, income security, employment, discrimination and civil liberties.

4. Interpreters

Our Centre frequently uses interpreters from a diverse range of languages.  The Commonwealth interpreter service provides free telephone interpreters and some free face to face interpreters. We have experienced great difficulties in accessing Commonwealth interpreters due to the fact that they are not available after hours when the centre runs its legal advice sessions with volunteer solicitors.  We are forced to have endless disputes about whether a matter is State or Federal with interpreting organisations just to get an interpreter.

This obstacle has resulted in clients bringing friends and relatives to advice appointments.  Friends and relatives are usually inexperienced in interpreting and may even be involved in the issue at hand – in matters concerning family law and domestic violence for example, children are often exposed to the case because they are interpreting.  In addition, family and friends often lack the ability to translate legal terminology and lack the ability to explain legal procedures; and there have been numerous instances where they have offered their own views of what course of action a client should take. 

Recommendation:

· That one Central interpreting service be established for State and Federal matters and properly funded to allow for reasonable quotas to be set for legal aid services.
5. Technology

We draw your attention to the disadvantages of over-reliance on technology providing an illustration of its impact on access to legal assistance. 

A women needed legal advice and went to the local library to access a computer only to discover that the computer systems were down that day.  The women attempted to seek telephone advice and was referred once more to the website to material that would be useful in knowing what to expect at Court and Court procedure. After a number of phone calls, the women eventually made it back to the library and spent numerous hours asking library staff to assist her in trying to access the Legal Aid and Family Law web-pages for family law information.  The women was left to rely on information provided by library staff. 

The problems in relation to the above scenario have been highlighted by the New South Wales Council of Social Services (NCOSS) when they said  “community  agencies are being called upon to provide assistance to clients with legal problems for which they may not have the appropriate expertise”.

While the centre agrees that technology can be a great benefit to community workers and lawyers, particularly to a centre that is also a teaching clinic, such initiatives are often not of great benefit to the people in the community needing help.  Face-to-face assistance is often essential in cases that involve highly complex and emotional issues.  Personalised service enables the community to receive holistic services that not only addresses the legal issues but the broader social, psychological and welfare issues that are often part of a clients needs.  

In many situations, clients require advocacy rather than advice.  We are concerned that proposals to increase advice services and indirect services come at the cost of providing direct services to clients in situations where clients are disadvantaged by reason of disability, language skills, education and in numerous instances where there is an imbalance of power.

Many people do not have the resources or education to access information via the Internet or phone.  The internet and phone often remains an inappropriate forum for providing individuals with a realistic array of legal and non-legal options, and quality advice and advocacy services.  

Recommendation: 

· That proper research be undertaken as to the usefulness of services prior to the introduction of technological services providing legal assistance.

6. Self Representation

We submit that any expansion of advice and referral services must not limit the provision of advocacy services in courts and tribunals.  

People who cannot get Legal Aid or help from Community Legal Centres, are often left to represent themselves.  It has been found that self-representing litigants tend to have limited formal education and the situation is only exacerbated for individuals from a non-english speaking background.

When the centre cannot take on a case, the centre tries to provide clients with a brief action plan and encourages clients to continue taking action where they have good cause.  However, client’s often opt out of taking further action because they do not have the confidence to pursue the matter.  Also, time, knowledge and money for filing fees pose additional problems.

There are many disadvantages to clients self-representing – problems often arise in relation to legal procedure and evidence.  The benefits that arise from professional advocacy not only benefit the individual client but have broader community benefits.  One example of this would be the efficient processing of cases through courts which reduces the build up of pending cases.  

Recommendations:

· That any expansion of advice and referral services does not limit professional advocacy services.

· That the government investigates and weighs up the savings made by denying individuals representation with the cost imposed on community services to try and assist these individuals indirectly.

7. Community Legal Education

Funding should be made specifically available for community legal education by the Legal Aid Commission and Community Legal Centres.  There are long term financial and non-financial benefits to the community from such initiatives. 

The Centre continues to be an active provider of community legal education (CLE).  CLE is an important part of the Centre’s work and its commitment to social justice. The Centre expanded its CLE activities last year to regional NSW by holding a series of discrimination workshops in Broken Hill. To further its commitment to CLE the Centre also took up convening the NSW Community Legal Education Workers network.   Students are now not only actively involved in local projects but are provided with opportunities to engage with the sector and other community educators, providing them with a greater perspective of non casework initiatives in improving access to the legal system.

CLE – Discrimination Law

The centre engaged in holding a series of discrimination workshops in Broken Hill last year.  The workshops were aimed at particular sectors of the community, so that a variety of needs and experiences could be addressed.  The workshops were held by local practitioners, the Indigenous Community, the Broken Hill City Council, Far West Community Legal Centre and the local community.

Such projects provide valuable information and become a important resource to the community.  Our centre previously had a worker who solely focused on community legal education.  This role has now been eliminated due to a lack of funding.  

Legal Aid conducts various legal education programs and campaigns however there is no link between the work undertaken by Legal Aid and Community Legal Centres.  It is submitted that community legal education can be expanded  if Legal Aid were to engage in joint ventures.

Recommendations:

· A record of community legal education projects undertaken by community legal centres and Legal Aid be maintained to avoid duplication and overlap.

· That Legal Aid and community legal centres work together to enable centres to expand their community legal education projects
8. General

There are many ways in which existing legal aid services could be better utilised to provide services to clients . These include:

-greater use of in house Legal Aid Lawyers who must be considerably more cost effective than using private lawyers on individual cases.  Salaries are lower, expertise in particular areas of law mean economies of scale, and inhouse lawyers have lower overheads.

-running test cases in civil matters that benefit large numbers of clients

-use of community legal education for issues such as neighbourhood disputes and motor vehicle accidents to reduce strain on advice services

- Legal Aid impact statements that consider resources needed by legal aid agencies when new legislation is introduced

-More use of duty solicitor services at Tribunals such as Tenancy Tribunals , Discrimination Tribunals, Industrial Commissions etc.

Please let us know if you require any further information on these issues,

Kingsford Legal Centre

15 September 2003













� New South Wales Council of Social Services  (NCOSS), Going it Alone: A Survey of the Impacts of Commonwealth Funding Cuts to Legal Aid on Community Welfare agenecies and Legal Practioners and the Clients (2000).
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