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          SOUTH WEST SYDNEY LEGAL       CENTRE

                                      Incorporated 

10 September 2003 

The Secretariat

Senate Legal and Constitutional Committee

Room S1.6, Parliament House

Canberra   ACT   2600

via email: 
legcon.sen@aph.gov.au 

SUBMISSION TO THE SENATE INQUIRY INTO LEGAL AID AND ACCESS TO JUSTICE

Preamble

South West Sydney Legal Centre Inc (“SWSLC”) is a government funded, not for profit, community based organisation. Whilst we have an open- door policy with respect to the provision of basic legal advice, we focus our services for the benefit of people who cannot afford private legal assistance or who do not qualify for legal aid. The Centre consists of a Generalist Legal Service.

SWSLC services a large geographic area comprised of the Liverpool, Fairfield and Bankstown municipalities. This outer-metropolitan area is Australia’s most culturally diversified region, with some 150 nations represented. 

Our Generalist Legal Service encompasses child support, family law, consumer rights, welfare rights, employment law, discrimination, neighbourhood disputes and other general civil law and miscellaneous matters. The Domestic Violence Court Assistance Scheme Service renders assistance for domestic violence victims through the Liverpool and Fairfield Local Courts.

Terms of reference addressed

a) the performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in outer-metropolitan, regional and remote areas

b) the implications of current arrangements in particular types of matters, including criminal law matters, family law matters and civil matters

c) the impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of self-representation

Submissions

The continuing role of CLC’s
1.
The clients who are assisted by SWSLC are overwhelmingly those persons who cannot afford private legal representation and who, for whatever reason, are unable to obtain legal aid funding in order to pursue legal avenues available to them. Typically, these clients have nowhere else to go to obtain legal assistance other than CLCs.

Additionally, because of the large ethnic base and relatively high incidence of new settlors, for many clients, contact with our Centre is their first experience of the Australian legal system and the administrative machinery, which drives our society.

The dynamics and focus of CLC’s, means they are uniquely equipped to address the special needs and fears of these individuals. An approach which mainstream private practice, would consider unproductive or inefficient.

An important, yet much overlooked component of equity in access to justice, is the individual feeling equal in the act of seeking such access. A feeling or perception of inequality at this point, is a critical hurdle to overcome and one which needs ongoing attention, focus and reinforcement, if true equity and uniformity is to be achieved. 

SWSLC’s  (and all CLC’s), ongoing focus on this issue, supplements its service delivery philosophy with community legal education, community networking and the formation of productive relationships with community groups. In effect, CLC’s work in partnership with their community to overcome these types of barriers.

In summary, there is no doubt that CLC’s constitute the most significant vehicle to achieving national equity and uniformity through a network of ‘branches” highly attuned to their respective community’s needs. Accordingly, in our submission, any consideration of current arrangements must protect the integrity and enhance the capacity of CLC’s.

Pressures of present shortfalls

2.
Due to a number of well-known factors, (including a lack of real growth in Government funding, tight means and merit tests, unavailability of grants and the imposition of financial caps and contributions), increasing pressure is being experienced by SWSLC, (and CLC’s generally), to cater for those left behind by the Legal Aid system.

SWSLC, (like all CLC’s) operates on a tight budget and with limited resources. The sad reality is that we cannot render assistance to or represent an acceptable proportion of these individuals. 

We have the distinct impression that other legal access points are suffering similar pressures. For example, it is not uncommon for our Centre to see people on referral from bodies who traditionally would have attended to the matter or taken the matter further. Complaints of inability to obtain proper and timely direction and assistance are also increasing, as access points struggle to handle the demand and individuals are forced to reach out into unchartered waters for assistance. 

The irony of the situation is that the kind of persons for whom legal aid is intended to assist, particularly in the SWSLC region, are typically the ones least equipped to undertake research to identify alternative avenues of assistance. 

Faced with the frustration of the inability to make timely, relevant and effective contact, individuals are likely to become discouraged from pursuing their legal rights. It is not uncommon for our Centre to receive feedback from clients outlining they where at the end of their tether by the time they had consulted our Centre.

Effects of failure to increase the capacity of legal aid

3.
Failure to improve legal aid funding and access to legal aid will result in:

a. A growing number of unrepresented litigants.

This will have a devesting effect on the resources of the judiciary, courts the    administration systems , as they struggle to cope with the inefficiencies which will  inevitably result from untrained applicants and litigants.

b. A growing number of Australians without access to justice.

The obvious consequence, personal hardship. However, in the longer term, a source of social animosity and polarisation between those who have access to the legal system and those who don’t.    

c. An increased demand on the resources of CLC’s.  

Unless CLC funding is increased to cater for this, there is the real risk that CLC’s successful community approach will be compromised or diluted in their endeavour to address the shortfall in the legal aid system.

Volunteers and pro-bono services

4.
SWSLC, like many others, is heavily dependant on volunteers. SWSLC runs weekly evening advice sessions that are provided by local solicitors on a pro bono basis. Additionally, volunteers assist CLC solicitors with research and casework. 

It is becoming increasingly difficult to attract reliable volunteers. The structural changes being experienced by many legal firms, as they come to grips with an eroding fee base, high overhead structure and ever-changing legal landscape, means volunteers have less after hours time they can devote, whilst their timetables are very much driven by the extra demands of their practice.


Additionally, the level of pro-bono legal services provided by our local practitioners is already at saturation point. Each week, our “clients” experience significant difficulty obtaining timely appointments and assistance from pro-bono providers. As the demand increases, pro-bono providers will be forced into a situation of taking on matters which impact least on their time. Of course, this criterion is not reflective of the seriousness or impact of the legal problems upon individual’s lives – quite the contrary.


In summary,  it most unlikely that pro-bono services will make up for the shortfall in legal aid. Equally, it is most unlikely they can be called upon to assist CLC’s to any further significant degree, to address such shortfall.

Family Law - implications

5.
The overwhelming majority of inquiries that SWSLC receives, fall within the family law category. In this regard, we note that essentially, legal aid is available only for disputes involving children and child support. 

This narrow approach overlooks the fact that many family law issues, whilst not child matters, have a direct bearing upon child welfare. For example, the ability to secure a motor vehicle may have a significant bearing upon the primary carer parent being able to provide children with certain requirements and opportunities. 

In general terms, the carer parent is at a significant disadvantage in any non-child related matter. Usually relying on Centrelink benefits, they are unable to afford private legal representation yet do not qualify for legal aid. 

SWSLC attempts to assist as many of these individuals as possible. The reality is however, that we cannot meet the overwhelming demand for services in this area of law. The result is a growing number of self represented litigants within the family law jurisdiction.

The consequences of self represented litigants, not fully conversant with their legal rights and procedures are far reaching. They include inefficient utilisation of court time (as matters are stood down or adjourned), judicial decisions based on inadequate or incomplete evidence and the increased likelihood of inappropriate judicial decisions. This, in turn results in increased legal fees for the represented litigants and delay in resolution of situations, which inevitably are already distressful and demanding for parents and children.

An indication of this is the not uncommon frantic inquires SWSLC receives from individuals outlining they are to shortly appear in the Family Court, seeking advice and guidance on what to include in their supporting affidavit and how to word orders being sort. In many of these instances, we are told their inquiry is as a result of a direction from Family Law Court officers/registrars, to ensure their documentation is in order and orders phrased correctly.

The situation is further aggravated by the fact that pro-bono work in this field is seriously limited.

In summary current arrangements leave a significant gap in access to justice and a severe inequity in access to justice within the family law jurisdiction. 

Conclusion

The current arrangements already fall well short of achieving equitable and uniform access to justice. 

Additionally, we are living in a society where the rate of expansion of the legal system is furiously outpacing the rate of expansion of legal services. There are now more laws governing the lives of citizens, and every day seem to bring a new demand for additional laws …The need of ordinary people to understand the law and the difficulties they face in using or following the law, 1continues to grow substantially. 

Furthermore, private practice has been experiencing one of the most significant restructures in its history. An eroding fee base, significant threats to the “bread and butter” areas of law and a disproportionately high (compared to fees) overhead structure, have resulted in firms specialising in the more profitable and reliable areas of law, creating ever-growing voids and shortfalls to be filled by CLC’s and legal aid. 

For the same reasons, pro-bono services are already at saturation point. Private practice simply cannot afford to undertake more pro-bono work. 

It is imperative therefore, that any consideration of the capacity of legal aid and access to justice arrangements not only acknowledges the current shortfalls but also takes into account the growing trends. All which point to a continuing deterioration in equality and uniformity.

A fairer and more effective system of law and justice demands an increased capacity for the delivery of legal services, which are readily accessible and fully available to the complete spectrum of the Australian community. Equally, it requires the capacity to identify and relate to the particular needs of all social groups. Clearly, this requires a partnership of the various legal services providers, each with their own particular strengths and focus. 

It is imperative that the Committee’s consideration be carried out with a full understanding and appreciation of this partnership. 

Yours faithfully,

Peter Multari

Principal Solicitor

for and on behalf of South West Sydney Legal Centre
1 National Association of Community Centres,  “Doing Justice” August 2003.
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