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Introduction

This submission addresses the Committee’s first Term of Reference:  

The capacity of current legal aid and access to justice arrangements to meet the community need for legal assistance, including:

(a)     the performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in outer-metropolitan, regional, rural and remote areas. 

Benchmarking Justice: identifying and measuring legal need

We are currently working on a research project which seeks to benchmark justice. This project involves using international human rights conventions as a starting point for identifying legal needs which currently remain unmet. Once such needs are identified, various methodologies will be used to measure current levels of unmet legal need. As part of this process we intend to identify and measure “the capacity of current legal aid and access to justice arrangements to meet community need for legal assistance”. The following is a brief description of the project which to date is unfunded. 

Background

The definition and measurement of legal needs were major issues both internationally
 and in Australia in the 1970s
. There has been little interest or progress in researching unmet legal need in Australia since then despite these issues being central to the effective operation of our legal system and processes.

The fact that research on unmet legal need is long overdue and would be of national benefit has been articulated in many spheres. In June 1998, the Senate Legal and Constitutional References Committee noted that there was inadequate data on the `unmet need’ for legal aid.
 Although there was significant work done on defining and studying the problems of access to justice in the 1970’s and early 1980s, there has been little academic work done in the last two decades.
 Increasingly, over the last decade the inability of the legal aid system to meet a variety of legal needs has been well documented
 and the lack of an acceptable model of identifying legal need has become most apparent. 

There is a serious lack of research on these issues in Australia by comparison to the major studies done in England
, Scotland
, the United States
 and New Zealand
. One of the limitations of international studies is that many did not access the actual people with unmet legal need
. Additionally, some adopted an entirely quantitative or a qualitative approach rather than a mixed methodology and they failed to examine issues around disadvantage or considered monetary/political issues rather than undertaking a measurement of unmet legal need in the community. 

A large number of Australian organisations have acknowledged the need for research into unmet legal need to be undertaken as a matter of urgency. They include the Senate Legal and Constitutional Committee
, The Victorian Parliamentary Law Reform Committee,
 National Legal Aid
, the Law Council of Australia
, The Family Law Practitioners Association in Queensland, Australian Legal Assistance Forum (ALAF- consisting of the National Association of Community Legal Centres, National Legal Aid, the Law Council of Australia and the National Aboriginal and Torres Strait Islander Legal Services), the Law Institute of Victoria, Federation of Community Legal Centres (Vic), the Supreme Courts of Victoria and New South Wales and the Family Court of Australia and more recently by the National Task force on Pro Bono Services. 

Isolated studies to measure unmet legal need are underway in some regions of Australia due to the imperative for immediate attention to disadvantaged communities such as Tennant Creek in the Northern Territory and Cape York in Queensland.
 These small projects require analysis to ensure a comprehensive and coherent approach and to encourage consistent methodologies. This work is often done in isolation however such developments and findings could be coordinated, supported and used to address the broader context of unmet legal need across Australia. 

In addition, the New South Wales Law and Justice Foundation (NSWLJF) is conducting an Access to Justice and Legal Needs project in six regions of New South Wales. This project is New South Wales specific. 

The challenge is to ensure that the findings and tools used in the various responses in parts of Australia go towards a coherent national approach which recognises diversity of local communities.

Aims of Research

Our project aims to: 

1. 
Develop a series of standards, benchmarks and indicators which can measure access to justice including unmet legal need.

2. 
Improve the available empirical data and documented research on unmet legal need in Australia.

3. Identify areas of unmet legal need through a combination of qualitative and quantitative methods. 

4. Formulate a national measure for benchmarking justice that can be utilised on an ongoing, coordinated basis to enable comparative analysis of unmet legal need in Australia.

5. Advance improved and informed policymaking and appropriate funding of legal aid services in Australia to enhance access to justice.

Significance and Innovation of Benchmarking Justice project

Once developed this unique measure, based on standards that are universally recognised through United Nations instruments, will assist in constructive and responsive policy making and funding decisions. This will ensure services are better coordinated and reach those most in need. When the measure is developed, the research would ideally be conducted Australia-wide triennially. 

The research is designed to enable government and legal aid services, most notably legal aid commissions, to be involved in ensuring data is updated and useful comparative analysis can take place.

Whilst recognising that access to the legal system is costly for most in the community this research is aimed at those on low incomes or who are marginalised and disadvantaged. The literature and experience of the chief investigators reveals these groups are most likely to have high levels of unmet legal need. 

Conclusion

We were recently unsuccessful in a LINKAGE grant application to the Australian Research Council to fund this research project. Our industry partners in that application were National Legal Aid and the Australian Council for Social Services who were prepared to commit both cash and in-kind support if the project was funded. Despite not receiving this funding, we remain hopeful of obtaining some funding in the future to conduct a pilot project. At a later stage we will reapply for a large grant.

Research on legal needs has been undertaken in most comparable jurisdictions throughout the world to provide guidance to funders and policy makers in the delivery of legal aid services. In New Zealand, the United Kingdom and Wales dedicated independent research funds have been made available by government on a recurring basis for research on legal need. To date no similar arrangement exists in Australia. We note the comprehensive approach to legal aid research taken by the Legal Services Research Commission, the research section of the Legal Services Commission of England and Wales.

We submit that in order to enhance the Australian communities’ capacity to current legal aid and access to justice arrangements appropriate independent research on levels of unmet need for legal aid services must be conducted. 

We submit that funding for this research should be made available by government on a recurring basis to ensure the effectiveness and efficiency of current legal aid and access to justice arrangements. 
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