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EXECUTIVE SUMMARY

Legal Aid Queensland welcomes the opportunity to contribute to the Senate Inquiry into current Legal Aid and Service Arrangements.

There is no doubting the responsibility of the Federal Government to provide legal aid to the Australian community.  This was recognised in an announcement on legal aid policy initiatives to the Senate on 13 December 1973 by the then Attorney-General, Senator Murphy: 

The Government has taken action because it believes that one of the basic causes of the inequality of citizens before the law is the absence of adequate and comprehensive legal aid arrangements throughout Australia………...The ultimate object of the Government is that legal aid be readily and equally available to citizens everywhere in Australia and that aid be extended for advice and assistance …………………in all legal categories and in all courts 

Source: National Legal Aid Advisory Committee (1990) Legal Aid for the Australian Community, July 1990, Canberra: Australian Government Publishing Service.

Legal Aid Queensland’s submission examines the capacity of current legal aid arrangements in Queensland to meet community need including the performance, implications and impact of current arrangements for provision of legal aid services in Queensland.
Legal Aid Queensland reiterates what was stated in its submission to the 1996 Senate Inquiry into Legal Aid:
Queensland’s geography, a large number of provincial cities on the coast and many small and scattered communities, present unique problems in legal aid service delivery.  Despite maintaining a network of 13 regional offices, cooperation with private practitioners throughout the state and introduction of telephone services, there continues to be a difficulty to ensure equitable distribution of legal aid services in the state.
The current mixed model of service delivery is universally regarded as the best approach.  A number of overseas jurisdictions are moving towards the mixed model.  However, in comparison to overseas jurisdictions, the Australian legal aid system remains under resourced.

The key issues identified by Legal Aid Queensland that need to be addressed by the Commonwealth Government are:
1. A comprehensive national strategy for the recruitment and retention of lawyers in regional and rural Australia to ensure the sustainability of legal services (including duty lawyer services) to economically and socially disadvantaged people living in the bush.

2. Adoption of a more strategic approach to service provision in Australia.  There is currently limited ability to take account of changing patterns of legal service delivery by other major providers of legal services such as community legal centres and the Aboriginal and Torres Strait Islander Legal services.  A serious by-product of this is the ad hoc co-operative service delivery planning amongst legal service providers severely limiting the capacity to maximise the use of available resources.


3. Recognition by the Commonwealth that funding for indigenous women in domestic violence matters as the first step in the family law dispute is a Commonwealth responsibility and one that is becoming increasingly difficult for ATSILS to discharge and one that is falling increasingly to Legal Aid Commissions to discharge.

4. Immediate increase in the funding caps in family law matters to levels commensurate to the increase in the costs of funding to trial, complex family law cases e.g.  parties $15,000 and child representative $20,000.
5. Support of the ‘one court’ principle for the legal determination of disputes relating to children and for the working group established by the Standing Committee of Attorneys-General to include domestic violence in its consideration of the ‘one court’ principle.

6. Review of funding available in civil law matters.  Most Legal Aid Commissions have withdrawn significantly from the funding of civil law matters as Government has come to place a higher priority on funding family law and criminal law matters.  This ‘gap’ in funding is only partially filled by auxiliary legal aid schemes such as Legal Aid Queensland’s Civil Law Legal Aid Scheme and the Queensland Public Interest Legal Clearing House Programme both of which are limited in their scope and the level of financial support afforded the litigant.

7. A national strategy for dealing with self represented litigants.  Self represented litigants will remain a feature of the Australian legal aid scene in the years ahead.  Litigants self represent either through choice or because they are not eligible for legal assistance from Legal Aid Commissions or other service providers e.g.  Community Legal Centres.  Government strategy should be about providing sufficient alternate assistance to these litigants e.g.  self help kits, duty lawyer services and the like to ensure they have the capacity to adequately progress their matter through the Court or Tribunal process.
Legal Aid Queensland will be pleased to provide further particulars of any of the information contained in the submission should the Committee believe this is necessary.
TERMS OF REFERENCE
On 17 June 2003, the Senate referred the following inquiry to the Senate Legal and Constitutional References Committee for Inquiry and report by 3 March 2004.
Terms of Reference

The capacity of current legal aid and access to justice arrangements to meet the community need for legal assistance, including:

(a) the performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in outer-metropolitan, regional, rural and remote areas;
(b) the implications of current arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters; and
(c) the impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of self-representation.
TERM (a)
The performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in outer-metropolitan, regional, rural and remote areas
The services provided by Legal Aid Queensland
Legal Aid Queensland provides legal assistance to economically and socially disadvantaged Queenslanders in family, civil and criminal law matters in three (3) core areas:
· Information.
· Advice
· Representation (including duty lawyer services and Primary Dispute Resolution services)

(a) Information services; These services are free and can be accessed by all Queenslanders by calling the Client Information Services Centre on a 1300 number.  Information is also available through the Legal Aid Queensland website, touch screen kiosks in Brisbane and Southport offices, and through a network of 46 Community Access Points in rural communities and through a range of publications.  In 2002-2003 Client Information Services assisted 222,813 people.  
(b) Legal advice services: These are provided over the telephone, at face-to-face clinics and via PC video link-ups.  In 2002-2003, over 57,000 people received legal advice from our legal staff around the State.  Legal Aid Queensland also provides a range of self-help kits in plain, easy to understand English providing practical information about how to complete legal documents and file them in the appropriate court.  These self-help kits are free to the Queensland public.
(c) Legal representation: Legal Aid Queensland provides legal representation for clients who need to appear in court.  For this service, clients have to meet Legal Aid Queensland’s means and merit tests.  In 2002-2003, over 39,240 people applied for legal aid and 79% were approved.  
Service Providers

Legal Aid Queensland has an in-house legal practice that works with almost 400 private law firms, Community Legal Centres (‘CLCs”) and Aboriginal and Torres Strait Islander Legal Service (‘ATSILS’) to provide legal aid services around Queensland.

Issue: Further work needs to be done at all levels to build on further the development of partnerships so as to better utilise resources and better outcomes for economically and socially disadvantaged persons in the community.  The Commonwealth Government has a responsibility to increase its involvement and actively foster development of clear pathways,  particularly in the family system.  Work has commenced in response to the report of the Family Law Pathways Advisory Group Report:  Out of the Maze;  but more needs to be done,  particularly in the commitment of financial resources to develop further the initial work.  

Legal Aid Queensland employs over 300 staff who work in Brisbane or in one of 13 regional offices around Queensland.  Regional Offices are located at:
· Cairns
· Townsville

· Mt Isa
· Mackay
· Rockhampton
· Bundaberg
· Maroochydore

· Toowoomba
· Ipswich
· Inala
· Woodridge 
· Caboolture
· Southport
Legal Aid Queensland also provides specialist services to assist priority groups with specific legal problems.  Legal Aid Queensland’s specialist services include:
· Youth Legal Aid

· Women’s Legal Aid

· Child Support Unit
· Domestic Violence Unit
· The Indigenous Strategy Unit
· Anti-Discrimination Unit
· Victims of Crime Compensation Unit
· Mental Health Legal Unit
· Consumer Protection Unit
· Criminal Appeals Unit
· Serious Crime Unit
· The Legal Aid Prison Service
Public Defender: Legal Aid Queensland’s in-house Counsel appear on behalf of accused persons at trials, sentencing hearings, appeals and bail applications in the superior courts, appear on District and Supreme circuit courts throughout Queensland, appear before the Mental Health Court, provide leadership to Legal Aid Queensland’s criminal law practice by advising junior practitioners, contribute to the continuing legal education program and advocacy training program and regularly provide advice on proposed legislation or other law reform.
Private Solicitors: Legal Aid Queensland purchases legal services from approximately 400 private law firms in Queensland (‘preferred suppliers’).  Legal Aid Queensland has entered into a service agreement with each preferred supplier which governs the provision of legal aid services throughout Queensland.  The Service Agreement includes Practice Management Standards and Case Management Standards which set out the minimum quality standards of service with which Preferred Suppliers must comply.  To ensure quality legal services are provided, Legal Aid Queensland conducts audits of preferred suppliers’ legal aid files for compliance with the Practice and Case Management Standards.  Legal Aid Queensland also engages a number of private firms in remote areas of Queensland to provide legal aid services.  Unlike preferred suppliers remote suppliers are not required to enter into a Service Agreement with Legal Aid Queensland.  
Issue: It has been Legal Aid Queensland’s experience that it is often difficult to attract and retain firms in rural and remote Queensland to participate in Legal Aid service delivery.  This may be the case because the smaller firms which operate in remote Queensland are more dependent on the financial return on legally aided matters than larger city firms.  Legal Aid Queensland is currently investigating the issues surrounding the recruitment and retention of lawyers to do legal aid work in the bush as is the state government albeit, on a much broader scale involving other professionals.  As this is not a problem peculiar to Queensland, a nationally funded investigation into the problems associated with providing legal services in rural and remote areas of Australia appears warranted.
Duty lawyer services: These are available in over 100 Magistrates and Children’s Courts in Queensland.  The Duty Lawyer Scheme ensures people appearing in court after being charged with an offence have access to independent legal advice and representation regardless of their means.  Duty lawyers are drawn from the ranks of the private profession and in-house lawyers.
Issue: The long term sustainability of duty lawyer services in some regional areas of Queensland remains problematic where such service depends upon the cooperation of 1-2 private practitioners in the region.  Again, it is the fragility of the continued provision of such services in the bush that needs to be addressed immediately.
Primary Dispute resolution Services (‘PDR’): Legal Aid Queensland provides a Primary Dispute Resolution service which aims to resolve family law problems through the family law conference program and property arbitration program rather than going to court.  The service aligns with the Commonwealth’s priority for considering processes other than litigation for resolving family law disputes.  
Civil Law Schemes: Legal aid for civil law matters is limited both for Commonwealth and State civil law matters.  To fill in the funding ‘gap’ in civil law matters, Legal Aid Queensland coordinates the Civil Law Legal Aid Scheme (CLLAS) in Queensland.  This scheme was established in 1993 by the Queensland Government to provide Queenslanders with access to funds to pursue civil law claims.  The scheme is managed by Legal Aid Queensland and is funded by the Public Trustee of Queensland.  Both organisations provide representatives to an advisory committee which determines who receives aid.  Applications for financial assistance from the scheme are determined on Legal Aid Queensland’s means and merit tests.  Funding is provided on a disbursements only basis in matters where there is a power in the court or tribunal to award costs.

In addition, Legal Aid Queensland, CLCs, private law firms, the State Government, the Queensland Law Society, the Queensland Bar Association, and Griffith University School of Law have worked together to establish a pro bono programme ‘Queensland Public Interest Law Clearing House (‘QPILCH’).  QPILCH provides free or discounted legal services in civil law matters for people who are unable to afford a lawyer but are ineligible for legal aid.
CLCs: Legal Aid Queensland administers funding to 27 Community Legal Centres throughout Queensland.  Community Legal Centres play a vital role in the justice system in Queensland.  
Rural and regional strategy: Legal Aid Queensland’s Rural and Regional Strategy has staff from Legal Aid Queensland’s 13 regional offices working in partnership with community agencies to expand access to Legal Aid services for people living in rural and regional areas across Queensland.  At the centre of the strategy is a unique network of partnerships between Legal Aid Queensland and CAPs – Community Access Points.  Community Access Points have been established in 46 communities around Queensland that previously had limited access to Legal Aid Queensland services.  The Community Access Points program operates by collaborating with an area’s most-utilised community agency to provide people with access to Legal Aid Queensland information and referral services.  The Rural and Regional Strategy has also seen the development of a more planned and integrated approach to improving access to services in target regions among Legal Aid Queensland’s specialist service units.
Integrated Indigenous Strategy Unit (IISU): The Unit was established to improve legal services for indigenous Queenslanders, particularly women and their families.  In mid 2001 a Client Needs and Access Survey in Aboriginal and Torres Strait Islander communities in Cape York and the Gulf of Carpentaria resulted in the Northern Outreach Report.  The Report identified that, whilst there are a number of legal service providers in the Cape and Gulf, no one agency is providing a broad legal service and many are subject to tied funding or are limited in their scope.  Issues such as mediation services, consumer protection, family law, anti-discrimination and community legal education were highlighted as areas of need in remote indigenous communities.
Initiatives subsequently implemented under this strategy by Legal Aid Queensland include:
· an Indigenous legal telephone hotline which is a Statewide service providing legal information, advice and referral services.  
· Indigenous Community Liaison officers work from Legal Aid offices in Cairns, Mt Isa, Townsville and Rockhampton – these officers work with councils and community organisations such as domestic violence and sexual assault units, women’s shelters, child care agencies and the courts to develop community networks which will contribute to the delivery of appropriate legal and other support services;
· outreach legal advice clinics from Cairns and Townsville Legal Aid offices to a number of Cape and Gulf communities.  The outreach solicitors have established effective alliances with community elders, key community groups and councils to ensure the legal service is sustainable and culturally appropriate.  There have been opportunities to travel with other government agencies to take advantage of cost-sharing arrangements such as shared trips to Lockhart River and other Cape communities with the Liquor Licensing Division of the Department of Tourism, Racing and Fair Trading.  The presence of a regular legal aid service will better protect the rights of indigenous residents who are often vulnerable to exploitation due to a lack of knowledge of legal options available to them compounded by distance and isolation.
Farm and Rural Legal Service : The service provides legal advice and assistance to Queensland’s rural producers and small rural businesses that depend on primary production, which have severe debt related problems, are in dispute with their lenders or are facing financial hardship as a result of their business.

Aligning Services and Needs
Objectives under Legal Aid Queensland’s Strategic Plan for 2002-2005 include:

· develop alliances that maximise the shared capacity to provide services to the broader community; and
· align the provision of services with funded resources to meet priorities by collaborating with the community and service providers.

Issue: Funding arrangements for Legal Aid Commissions (and other Commonwealth funding arrangements) do not deal with legal service delivery in Australia on a holistic basis.  There is currently limited ability to take into account changing patterns of legal service delivery by other major providers of legal services such as CLCs and ATSILS.  A serious by-product of this is the ad hoc cooperative service delivery planning amongst legal service providers.  This approach severely limits the capacity to maximise the use of available resources.  Direction is needed to ensure greater cooperative and coordinated service delivery planning amongst providers.  
Legal Aid Queensland is doing this, albeit in a low key way, in its business planning process for 2003/04.  The 2003-3004 business planning process for regional offices of Legal Aid Queensland involved consultation with local legal service providers and community agencies to identify opportunities for providing services that were complementary rather than duplication together with opportunities for resource sharing.  
Service Delivery Profile: Legal Aid Queensland is developing a service delivery profile to help predict the relative needs for legal services by disadvantaged people across Queensland.  Demographic information has been used to develop indicators to project legal demand for disadvantaged people in each region of the State.  Through a comparison of indicators of demand for legal information, advice and representation in criminal and family law matters with current levels of legal service provision, Legal Aid Queensland aims to improve its allocation of resources and purchasing of services to address needs.  Through upcoming community consultations in each region, Legal Aid Queensland aims to identify opportunities to work with other agencies interested in enhancing access to justice across Queensland.  Ultimately, the aim is to achieve the best match between legal aid funded services, other legal services and legal needs
MEASURING PERFORMANCE
Performance in Legal Aid Queensland is measured both quantitatively and qualitatively, and assessed by both internal and external sources.

At the broadest level, State and Commonwealth Government measure Legal Aid Queensland’s performance against targets set for services.  The tables below show these targets for the 2003/4 year.  
Queensland State Government targets
	Legal advice in criminal law
	14,300

	Legal advice in civil law
	14,500

	Approved applications in criminal law
	18,000

	Approved applications in civil law
	2,800

	Duty lawyer defendants represented
	53,000


Commonwealth Government targets
	Information sessions
	104,750

	Legal advice
	27,850

	Family casework
	9,775

	Crime casework
	260

	Civil casework
	280

	Duty lawyer defendants represented
	550


The Queensland State Government also requires that Legal Aid Queensland report against other measures relating to compliance with standards, timeliness and unit cost of services.  These are outlined below:

	Practitioner compliance with case management standards
	90%

	Refusals to External Review Officer (national benchmark)
	 

	% of refusals that go to external review
	14%

	% of refusals that go to external review that are overturned on review
	6%

	% of applications processed within 5 days of receipt of application
	90%

	% of decisions made with 5 days of receipt of request for extension of aid
	70%

	Call Centre service level - % of calls answered within 3 mins
	90%

	Unit cost of criminal matters
	$1,200

	Cost per legal advice
	$30.00

	Duty Lawyer cost per defendant
	$30.00


Within Legal Aid Queensland, performance is measured against the organisation’s ability to achieve its mission “to enhance access to justice” in Queensland.  This mission encompasses a wide range of criteria for performance, including:

1.  Understanding of legal needs and appropriate allocation of resources
· Understanding as far as possible, the distribution of disadvantage across Queensland communities in order to make appropriate and informed decisions about allocation of funds to regions;

· Seeking and acting upon information from all regions about legal needs, and carrying out further research where necessary;

· Allocating resources and delivering or purchasing services across Queensland to ensure the most equitable and cost effective distribution of legal assistance to meet the diverse needs of communities;

· Collaborating with other agencies and organisations in order to maximise the coverage and cost effectiveness of legal services in each region.
2.  Delivery of services

· Delivery of the targeted number of services within each designated program and region;

· Delivery of “quality” services;

· Ongoing appropriateness and cost effectiveness of each program.   

TERM (b)
The implications of current arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters

General
The Commonwealth and State Government’s funding priorities are set out in their respective agreements with Legal Aid Queensland and involve legal information, legal advice and legal representation (including duty lawyer services and PDR services) in the following areas of law:
· Criminal Law

· Family Law

· Civil Law

The current funding arrangements in respect of each of these areas of law can be summarised as follows;
Criminal Law Matters

For client convenience, as far as practicable, Legal Aid Queensland has developed a seamless set of funding guidelines in criminal law matters whether they are matters charged under Commonwealth or State law.  The same fees are paid to practitioners who act on behalf of accused persons whether they are charged under Commonwealth or State law.

In Queensland, Legal Aid Queensland has entered into an arrangement with ATSILS whereby Legal Aid Queensland grants aid to ATSILS on a disbursement only basis to fund the briefing of counsel in criminal law matters in the District and Supreme Courts.  
Funding of criminal law matters is largely a State responsibility and is demand driven as accused persons are funded for indictable matters provided they meet the means test.  This makes for greater difficulty in the management of the criminal law budget.  In addition, forensic evidence and the cost of prosecuting and defending cases are increasing.  An increasing number of criminal law cases are becoming either more complex or more voluminous or both.  The methods of investigation used by the police and other investigatory bodies are increasingly technology oriented which require sophisticated skills and resources to prepare the defence.  This has resulted in the need to negotiate fee packages with private practitioners to defend such complex cases as the standard legal aid fee is no longer appropriate in such cases.
As far as Commonwealth criminal law matters are concerned, the Commonwealth has established the Commonwealth Expensive Cases Fund.  The Fund has been established to assist Legal Aid Commissions to cater for high one-off costs associated with criminal cases where potential stays of Commonwealth criminal prosecutions may be granted under the High Court’s decision in Dietrich’s Case.  
Family Law Matters
Funding for legal aid services in family law matters is solely a Commonwealth responsibility and funding has never been able to meet the demand for services by members of the community e.g.  Legal Aid Queensland is unable to meet a benchmark approval rate of 75% of all applications received within the current funds provided for Commonwealth matters.  The approval rate for family law matters in 2002/2003 was 67%.
It is apparent that the current level of funding in family law matters is not adequate.  Approximately 4,500 family law applications were refused in 2002/2003.  Throughout the four year term of the current Commonwealth Legal Aid Agreement,  Legal Aid Queensland approving applications at a high level in comparison to other jurisdictions and,  despite being relatively low in unit cost,  has not been able to meet the family law demand.  This position is particularly supported by the Self Representing Litigants’ Project Report
 which concluded that Legal Aid Queensland’s application of the merit test has been shown to be quantitatively but also qualitatively different from its application by other legal aid commissions.  Legal Aid Queensland applies the merit test with great rigour and reads it more expansively than do other legal aid commissions.  This is due to the funding shortfall requiring funding constraints in the granting of legal aid for family law applications.
The report ‘The Impact of Legal Aid Changes on Family Law Practice’ raised the concern that lawyers in private practice were increasingly reluctant to undertake legal aid work.  “Taken together, our findings point to the disintegration of a legal aid system traditionally conceived as the guarantor of level-playing fields.  Instead, as we have shown, assisted persons are disadvantaged in a number of respects - whether in access to experienced lawyers, or in the choices they have available when running their case.  There is every reason to think that the situation will intensify, and especially that experienced lawyers will abandon the system as perceptions of subsidy and loss-making take a deeper hold.”

People, in particular women, continue to raise grave concerns about, and be negatively affected by a lack of legal aid funding in family law matters.  
 “Women need legal aid services to seek protection, address homelessness and the myriad of other problems caused by violence.”
  A three year research project exploring women’s access to legal aid and legal aid services is shortly to commence.  Professor Rosemary Hunter,  Griffith University,  is to head the research.  The central questions of the research are:
· Whether women who are refused legal aid for family and civil law are impacted adversely with reference to their age, whether they are Indigenous, ethnicity, disability or regional location;
· Whether there are any groups of women with high legal needs in the family and civil areas who fail to apply for legal aid; and
· Exploring what happens to women with legal needs who are refused or fail to apply for legal aid by reference to age, whether they are Indigenous, ethnicity, disability or regional location.
The project is significant because it seeks to examine ways in which the existing  mechanisms for granting aid can be fairer so that limited funding is directed equitably to meet needs and to avoid disadvantaging any group of women.
The limited resources available to Legal Aid Queensland for family law matters creates a tension between providing assistance to a greater number of clients in less resource intensive cases and providing appropriate services and representation for clients involved in difficult and complex matters.  
There has been an exponential increase in the appointments of child representatives by courts exercising family law jurisdiction in recent years.  The Commonwealth Guidelines and policy of Legal Aid Queensland is to fund the appointment of child representatives where the criteria of Re: K (1994) FLC 92-461 are met.  In recent times the appointment of child representatives has been closely scrutinised, because of the increasing proportion of legal aid funds that are expended in this area.  On occasion where a child representative has been re-appointed and there has been significant funding provided to the child representative previously, further funding of a child representative has been declined by Legal Aid Queensland.

The increased numbers of appointments of child representatives has added to the pressures and difficulties of funding parties in family law cases.  The new guidelines for child representatives issued by the Family Court of Australia may also have the consequence of increasing the unit cost of cases.  There is only one fund in relation to family law matters, so the more that is expended on child representatives, the less that is available for parties seeking assistance for representation in family law proceedings.

Issue: The funding shortfall has made it increasingly difficult to find the right balance in funding family law matters.  The legal aid agreement with the Commonwealth requires targets for family law cases to be met and these targets are met.  It is of concern,  at the same time,  to ensure quality representation to legal aid clients in these cases by retaining experienced family law practitioners to do legal aid work at lower than market rates.  A tension is created between funding a greater number of clients in less expensive cases and providing appropriate representation in complex and expensive cases.
Aboriginal and Torres Strait Islander women are limited in their ability to access legal services for family law, domestic violence and child protection issues because, for many of them, they live in small and remote communities.  In addition, ATSILS resources are such, that they can generally only provide services to people who are charged with criminal offences and are appearing before the courts.  Even if resources were available, conflict rules would often preclude ATSILS from providing assistance to women regarding family law matters.
The future funding of Aboriginal and Torres Strait Islander Legal Services is of concern.  Existing services such as ATSIWLAS and NQWLS receive a low level of funding and cannot meet the demands placed upon them.  Also,  the reforms to take place to reduce the number of ATSILS in Queensland raises uncertainty on the future coverage and level of funding.
Issue: A recognition by the Commonwealth that indigenous women in situations of family violence require special consideration by the Commonwealth.  Given the incidence of domestic in remote indigenous communities is high and is the main area of legal assistance required by indigenous women as the first step in the family law dispute, consideration should be given to allow Legal Aid Commissions to use Commonwealth funds to help these women.
Primary dispute resolution options

The Legal Aid Conferencing Program has been a pivotal part of Legal Aid Queensland’s family law services for many years.  This program promotes parties finding solutions for the parenting arrangements for their children without resort to the more costly litigation pathway.  It is an empowering and cost effective way of assisting clients with family law problems.  
The program has been refined and expanded in recent years to ensure, as far as practicable, that only matters suitable for this type of resolution are directed into this pathway, and to expand the program to arbitration of certain property matters.  
The arbitration service offers a solution to property law problems for parties where the matrimonial pool is not large.  In these circumstances the costs involved in litigation for the parties would substantially eat into their assets.  The referrals to this service are increasing.  
Issue: A large gap in service delivery remains for people in de facto relationships with similar property pools.  People with property law issues who have been in de facto relationships do not have the same access to legal solutions as do married couples.

Financial capping of family law cases

In 1996 the Commonwealth Government introduced the financial capping of family law files for parties seeking assistance for representation and for child representatives.  Since they were introduced the caps have been fixed at $10,000 for parties and $15,000 for child representatives.  These financial caps include all legal costs and all costs of experts and other witnesses.  The caps have not been increased since their implementation.  There have been fee rises for lawyers and expert witnesses since the caps were introduced, so more cases are reaching the financial cap as the cost to legal aid is more for the same amount of work.

If the financial cap is reached there is a residual discretion in the Chief Executive Officer of Legal Aid Queensland to extend the cap.  Again, there is only one fund in relation to family law matters, so the more that is expended on a case of particular difficulty or complexity, the less that is available for other parties seeking assistance for representation in family law proceedings.

A party who reaches the financial cap, but still satisfies the means and merits tests applied in the normal course by Legal Aid Queensland, can therefore be refused further aid.  It is likely that these cases will have features of complexity or difficulty and assistance will have to be withdrawn at possibly the most crucial time of the case, and the client will have to represent themselves at the final hearing.

It is questionable whether many of these clients will have the capacity to conduct their own case, whether because of complexities of legal issues, or family dynamics or cultural issues involved in the case, or because of the mental or physical functioning or language capabilities or level of education of the client.

The Report ‘Trial by Legal Aid – A legal aid impact study’
 explores the effect that the cuts to legal aid, and the imposition of financial caps have had on people in family law matters.  Chief Justice Nicholson writes in the foreword: 

“the availability of legal aid throughout Australia has been significantly reduced.  This has had an impact on all areas of law, but it has been particularly damaging in family law, where aid for adults and for the representation of children has become subject to stringent and often inflexibly administered guidelines.  It must be assumed that women and men for whom aid is denied must either abandon a claim that may be quite legitimate, or remain unrepresented.  This presents inordinate difficulties at a time of great distress, and puts additional pressures on both the Court and the lawyers acting for other people in the dispute.  It inevitably increases the opportunities for delay and reduces opportunities to settle disputes...  not surprisingly, it is the more complex matters that are the most expensive and the ones in which the cap is most likely to be reached.  Yet, these same disputes so often involve serious issues of abuse and other risks that, as the case studies show, require serious examination”

The Commonwealth Government have recently supported the implementation and evaluation of the Magellan project across the Family Court.  This project involves rigorous judicial management within the Family Court of cases identified as involving allegations of serious physical and sexual child abuse.  The Commonwealth Attorney-General has agreed to the waiver of legal aid caps for child representatives and a similar waiver for lawyers representing parents, provided they satisfy the means and merits tests in Magellan cases.  
Issue: The current low level of the financial caps are a serious impediment to the appropriate conduct of the most complex and difficult cases involving the future parenting arrangements for children.  The financial caps are the same across the country without taking any account of service delivery costs in a particular area.  A type of financial cap applies in criminal matters, however, it is four times the amount of the financial cap in family law cases, with an additional amount being available where there are co-accused.

Self Representing Litigants 

The Report ‘Litigants in person in the Family Court of Australia’ by John Dewar, Barry Smith and Cate Banks revealed that the changes to legal aid had intensified a pre-existing trend towards self-representation.  “Just over half of those in our sample who had been refused legal aid were refused on grounds that are attributable to the 1997 change in legal aid guidelines”
.  
Research suggests that there has been an increase of self-represented litigants in the Family Court of 41%.

Family problems crossing the Commonwealth and State jurisdictional divide

The decision of the Federal government to only fund Federal law matters has given rise to many inequities in the legal landscape.

Clients frequently have legal problems in their lives that include issues of domestic violence, family law and child protection.  Their difficult situations are compounded by additional barriers and complexities caused by different forums, legislation and funding issues created by family law issues being a Commonwealth jurisdiction and child protection and domestic violence issues being State jurisdictions.

Many of the family law cases in which representation is funded by Legal Aid Queensland involve some form of allegation of domestic violence and/or child protection issues such as physical, sexual, emotional or psychological abuse of a child or children.  
It is confusing for clients to have to attend different courts, and apply for separate grants of aid for what they see as one set of problems surrounding the breakdown of their relationship and family.  The effect of the artificial divide between funding in State and Federal matters means that a party can be represented in one forum but not another.  This causes distress and confusion to parties who are already in very stressful situations and militates against holistic service delivery for clients.

Parties who have been the subject of domestic violence can apply for a restraining order under both State/Territory laws, as well as under the Commonwealth Family Law Act 1975 (as amended).  Further section 68F(2) of that Act states that family violence and any family violence order affecting a child or a member of their family must be considered by courts exercising family law jurisdiction when determining the best interests of children when making parenting orders.
Issue: Legal Aid Queensland supports the “one court principle” identified in the Family Law Pathways Report ‘Out of the Maze – Pathways to the Future for Families Experiencing Separation’ (2001) and the Family Law Council’s report ‘Family Law and Child Protection’ (2002).  Only one court should have the responsibility to deal with the legal issues relating to a particular child.  
The Standing Committee of Attorneys-General has recently agreed to establish a working group to look at ways to better coordinate the Commonwealth’s family law system with child protection systems at State and Territory levels.  This is an acknowledgement of the additional distress that is felt by families who are required to attend hearings before multiple courts.  This initiative is supported by Legal Aid Queensland and it is submitted that domestic violence issues should also be included in the consideration of the one court principle.

Civil Law Matters
Legal Aid Queensland provides extensive advice and information in relation to civil law matters.  Solicitors also provide minor assistance to clients within the legal advice program and a number of kits are available for clients in relation to civil law matters

However, current arrangements have the effect of removing legal aid for representation from most areas of civil law.  Generally funding for representation is confined to matters set out as priorities in the State and Commonwealth guidelines.  The civil law priorities are:

· Child Protection
· Domestic Violence
· Criminal Injury Compensation
· Mental health matters
· Workers’ compensation matters
· Inquests
· Discrimination matters
· Consumer matters including consumer credit.
· Applications under the Criminal Proceeds Confiscation legislation
· Decisions affecting the receipt or quantum of a Commonwealth pension, benefit or allowance, including war veterans’ matters;
· Decisions or actions by Commonwealth authorities which have a real prospect of affecting a persons’ capacity to continue in his or her usual occupation;
· Migration matters but only in circumstances as set out in the guidelines.
For matters in the general civil courts where there is a power to award costs, funding is provided through the Civil Law Legal Aid Scheme.  This Scheme, administered by Legal Aid Queensland and funded by the Public Trustee, relies on private solicitors taking the matter on a speculative basis with the Scheme only funding outlays.  Applications to the Scheme have declined in recent years.

The current arrangements mean that Legal Aid Queensland does not have the capacity to meet the community need for legal assistance in civil law matters.  Effective assistance is provided in areas where grants of legal aid are available, however refusal rates indicate that community need exceeds legal aid’s capacity to fund matters.

Effective assistance is also provided to people accessing the Small Claims Tribunal or Minor Debts Court, with the provision of advice, minor assistance and self help materials.

People accessing other civil courts usually require more intensive assistance which is not able to be provided by Legal Aid Queensland.

Some community legal centres focus on particular areas of civil law eg: tenancy, social security, environment, migration.   Generally these services report demand for their services exceeds their capacity.

Legal Aid Queensland’s in house legal practice has a particular focus on:

· Domestic violence
· Child protection
· Criminal Injury Compensation including an outreach service targeted at women in indigenous communities in the Cape and Gulf
· Discrimination
· Consumer Protection
· Farm and Rural legal service.

In the area of consumer credit and consumer protection the demand for legal representation is high, but resources are limited.   Legal Aid Queensland has taken an approach of careful selection of casework, taking on matters which are likely to bring about a change in policy or practice within industry.  While this is an effective use of resources, it does not address community demand.
TERM (c)
The impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of self-representation
The current legal aid and access to justice arrangements in Queensland can be summarised as service provision by Legal Aid Commissions (already covered in the submission in respect of Legal Aid Queensland), CLCs, Pro Bono Legal Services, assistance in respect of Courts and Tribunals and assistance to Self Represented Litigants.

1. Community Legal Services
In Queensland, Community Legal Centres provide high levels of information and referral services and legal advice.  In the main, advice is provided both on a face to face and telephone basis.   Whilst CLCs do provide some Court representation, the majority of their casework revolves around minor assistance matters.

As a part of its Strategic Plan for 2002 – 2005, two of Legal Aid Queensland’s objectives are:-

· To develop alliances that maximise shared capacity to provide services to the broader community; and
· To align the provision of services within funded resources to meet priorities by collaborating with the community and service providers.

Over a period of time, Legal Aid Queensland has developed positive working relationships with CLCs some examples being:-

· The close working relationship which exists between Legal Aid Queensland’s Child Support Section and the Caxton Legal Service in relation to the liable and carer parent services and cross referral process;
· Legal Aid Queensland and the Youth Advocacy Centre have successfully run ‘Laying Down the Law’ workshops throughout the State and share the Children’s Court Duty Lawyer roster;
· Women’s Legal Aid (a section of Legal Aid Queensland’s Legal Practice Division) has invited the Women’s Legal Service to participate in domestic violence training run conducted by Women’s Legal Aid;
· The Townsville Community Legal Service is working in cooperation with Legal Aid Queensland’s Townsville Office to deliver video conferencing legal advice sessions to prisoners in the Townsville Correctional Centres; and
· South West Brisbane Community Legal Service at Inala and the Legal Aid office at Inala work together to complement each other’s practice areas i.e.  where appropriate South West Brisbane Community Legal Service provide assistance in family law matters and the Legal Aid Office at Inala focus their advices on criminal law matters so the Inala community is well serviced in both areas of law..  As well, both offices cooperate in providing a bilingual (Vietnamese) legal advice service at Inala.
· For the last two years, Legal Aid Queensland has invited CLCs to participate in pre business planning at each of their Regional Offices.  This allows CLCs to have input into the planning in each region and assists local Legal aid offices in the development of their operational plans.
· As a part of its program management responsibilities, Legal Aid Queensland also manages the Queensland Law Society Grants Fund monies on behalf of CLCs in Queensland.  From this fund Legal Aid Queensland provides funding to Centres on an annual basis for areas of expenditure such as Professional Indemnity Insurance , assistance towards the running of the annual CLC State Conference, training for Management Committee members in Centres throughout the State in respect of corporate governance and other management issues.
2. Pro Bono Legal Services

In recent years there has been an increased interest in the provision, by law firms and barristers, of pro bono services.  That interest in Queensland has focused, to a large extent, on the establishment of a pro bono clearing house namely, the Queensland Public Interest Law Clearing House (“QPILCH”).

Legal Aid Queensland is a member of the pro bono clearing house.  QPILCH consists of member law firms who accept referrals of public interest cases which, if they satisfy the Centre’s eligibility criteria, are referred to those firms to conduct on a pro bono basis.

One of the key criteria for a matter to be accepted by QPILCH, is that the applicant does not qualify for legal aid.  The existence of this criteria prevents any duplication of legal resources between Legal Aid Queensland and QPILCH member firms performing pro bono work.

Issue: QPILCH does not “fill the gap” in all cases where legal aid is not available in civil law matters.  As a pro bono scheme, QPILCH has only extremely limited resources.  Pro bono assistance is limited to “public interest” cases; that is, cases which affect not only the private interests of the person or group immediately involved in the dispute, but which have a broader public or community interest.  
3.  Court and Tribunal Services
Whether through the provision of grants of legal assistance, duty lawyer services, self help kits or legal advice, Legal Aid Queensland contributes significantly to the smooth running of the court and tribunal systems within the state.

In cases where a grant of legal assistance has been made normally a client will be represented throughout the court process or (where the rules of the tribunal allow) the tribunal process.

The lawyer appointed to act for the assisted person knows the applicable law, rules, practice and procedure of the court or tribunal.  He or she is trusted to manage the client’s case.  This includes providing the client with advice about the law and direction about the best manner in which to run the case.  The lawyer will also impress realistic expectations onto the client.

A skilled lawyer will present the client’s case with clarity, articulately and as succinctly as possible.  Legal Representation also engenders a sense of fair play to both the court and the opposing litigants.

These factors have obvious benefits for the client.  In the case of McInnes V.R (1979) 143 CLR 575 at 590 the court said:
“…an unrepresented accused is always at a disadvantage not merely because they might lack sufficient knowledge or skills but because they can not assess their own case with the dispassionate objectivity as the crown”.

These comments suggest that legal representation enables the court or tribunal to more fairly carry out its duties and therefore better serve the community.
Issue: Funding Legal Aid to the point where all meritorious cases receive an actual grant of assistance is the ideal situation to be in.  However, even where funding is not sufficient to allow or guidelines to permit a grant of assistance to be made, wherever duty lawyer services, self help kits or legal advice is provided, a self represented litigant is better able to run his/her case than what would otherwise be the case.  This has significant benefits for both the litigant and the court or tribunal.
3. Self Representation

In the absence of grants of aid to provide representation across many types of legal disputes, Legal Aid Queensland and other service providers e.g.  CLCs, have developed a number of “self-help” kits which seek to guide people through the various steps of their case in a way which helps them represent themselves.  Legal Aid Queensland has developed “self-help” kits in the following civil areas of law:

· Changing a Loan;

· Terminating a Contract to Buy a Car;

· Debt Self-Help Kit;

· Minor Debt Claim

· Motor Vehicle Property Damage

· Small Claims Tribunal;

· What To Do When You’ve Been Sacked From Work

Legal Aid Queensland has also developed a number of self-help kits in

· Absolute Licence Disqualification;

· Bail by Mail;

· Going To Court

· Self-Represented Appeals;

· Work Licences.

Issue: While in some respects a “second best” option when compared with legal representation, the self-help kits have been well received by many clients who have been able to litigate their own disputes.  The Court’s frustration at dealing with unrepresented litigants was evident from comments made by His Honour Lindgren J.  in Microsoft Corp v.  Marks (unreported 30 august 1996) where he said:
‘Without adequate legal representation of the kind that both had on hearing of the appeal in this case, there is a danger that justice will not be properly administered.  However, it lies in the hands of the Government, not of the Courts, to address the problem of impecunious litigants’.

It is recognised that some disadvantaged groups do need the assistance of an intermediary in the delivery of legal information.  This assistance can range from having a computer literate teenager in the home to a community information worker in a community centre,  sometimes referred to as a “navigator”.
The Future

There is a growing recognition that legal aid and access to justice arrangements can not be the responsibility of Government alone although Government certainly has a significant role to play.  Once it is acknowledged (as it must be) that resources for legal assistance are finite, the future planning for all stakeholders committed to ‘achieving national equity and uniform access to justice across Australia’ is how to maximise the use of the available resources.  This can only be done if all funders, purchasers, providers and courts work together and recognise and value the role each plays in our system of law.
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