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1.
Liberty Victoria, also known as the Victorian Council for Civil Liberties Inc, is an independent non-government organisation which traces its history back to 1936.

Liberty is committed to the defence and extension of human rights and civil liberties. It seeks to promote Australia’s compliance with the major human rights instruments set out in international law. 

Much of our work is directed toward educating the community about the importance of civil liberties and human rights. Liberty’s work involves liaison with government, police and regulatory authorities to prevent erosion of rights and freedoms or to enhance their protection. This includes making submissions, conducting law reform campaigns and meeting with members of parliament.

2. Since the Senate Committee’s last inquiry into legal aid in 1997 there have been a number of new community legal centres established and some new legal aid offices have been opened. These are positive initiatives however, there are many people in Australia who do not receive access to justice, legal advice or representation to the extent that they should, at the time when they should and in matters that are of critical importance. Liberty Victoria holds the view that it is a fundamental principle of any democratic society that all those living within it have equal access to a justice system where they can expect, and be given, a determination of their rights without fear or favour, and free from external pressures upon a court or tribunal. Without adequate access to the justice system, protection of human rights is compromised.

Term of Reference A

· The performance of current arrangements in achieving national equity and uniform access to justice across Australia including outer metropolitan, regional rural and remote areas

3. Although the Terms of Reference to this inquiry are narrower than the Terms of reference for the Senate Committee’s Inquiry in 1997 Liberty Victoria reiterates the comments made to that Inquiry recorded in Hansard dated 19 February 1997 at page 453 namely, that “to deprive a person of a fair trial particularly when they are indigent is to start to eat away at a fair and equal society.” We highlighted also that “when there is a disparity in fees between that which government funding pays for legal aid and that which a private person (or corporation) commands in the private sector, you get two classes of justice”.

4. We also note our ongoing concern with the removal of avenues of review by the Federal Government in relation to decisions made in the area of asylum seekers. Often asylum seekers are prevented from raising concerns about possible defective decision-making processes. They also have problems in  raising matters of fact which due to problems with initial decision making processes or language difficulties, fear or cultural issues were not able to be raised at early stages in the proceedings. Necessary opportunities for review have been removed. For an asylum seeker who is trying to establish that they have a well founded fear of persecution the consequences for that person of a wrong decision can be life threatening. This is why the need to have adequate avenues of review is very critical in this area. Liberty has also first hand knowledge of the difficulties that asylum seekers in detention can have in gaining access to legal representation and advice not just in relation to their claim for asylum but also in relation to other legal matters that might emerge. This is an area that should be looked at in terms of ensuring adequate provision of legal services. Where a person is behind closed doors, be it in a detention centre or a prison, there is an even greater need for transparency and accountability and so the provision of legal services can be critical in enabling this to happen.

5. Legal Aid funding in Australia has often had more to do with political expediency rather than ensuring that serious attempts are made to actually address legal need and enhance and protect people's rights and provide remedies when people are wronged. This Senate Committee in its previous report lamented the lack of empirical evidence about levels of legal need. This empirical data is still largely unavailable and yet funding decisions and decisions about placement of legal aid offices and community legal centres are still being made often in the absence of such data. The placement of legal centres in areas because they fall in marginal seats is not necessarily the best measure of where the greatest need exists. Often communities themselves are well placed to have input into where legal centres might be needed and so more inclusion of community members and community organisations who often have to support people in need in placement decisions is desirable.

Term of Reference B

*
 The implications  of current arrangements in particular types of matters including criminal law matters, family law matters and civil law matters

6. There remains an outstanding and growing imbalance between the resources available an accused person vis-à-vis investigation and prosecution authorities in criminal matters. With the growing use of DNA and other scientific investigation techniques and the consequent reliance by the prosecution on the related evidence accused persons increasingly find themselves confronted with evidence that they have no effective means of testing. It is imperative that this situation is addressed. It is inappropriate for accused persons to use prosecution forensic services. It is Liberty Victoria’s submission that there is an urgent need for a dedicated independent forensic institute available for the use of accused persons. Only by way of such an institute can the expertise be developed over time to properly test the scientific methodology and assumptions underpinning the investigation, analysis and subsequent prosecution reliance of such material. 

7. Reliance on private industry laboratories will not provide an adequate basis for the development of adequate testing, and consequently accountability, of the evidence put forward on behalf of the prosecution. Further it is only through the existence of such a dedicated institute for accused persons that it is possible for an accused to have access to the investigation of a major crime scene. Generally the accused person is not identified until after the crime scene is cleaned up and abandoned by the investigating authorities. It is then impossible for an accused to retrace the methodology used other than by way of reliance upon the records kept by the investigators. This situation could be addressed by the creation of an independent institute dedicated to the interests of accused persons with power to attend major crime scenes to review the investigation process and collect relevant records.

8. Legally aided accused persons need to have access to sufficient scientific and legal resources to test the scientific evidence of the prosecution in court. The creation of such a dedicated institute will provide for the development of the necessary legal expertise within legal aid bodies and private defence lawyers. Until steps are taken to address this problem accused persons will continue to face the courts with at least one hand firmly twisted behind their back.

Term of Reference C

*
The impact of current arrangements on the wider community, including community legal centres, pro bono legal services, court and tribunal services and levels of self representation.
9. Building on precedents to ensure the law remains relevant – It is critical for the development of a relevant body of common law that cases involving the human rights of people or remedies for people or cases that raise important issues of law and its application to citizens or the public interest are not prevented from receiving the court’s attention merely because the complainant or respondent to proceedings are impecunious or belong to a group of people who have had their rights of judicial review curtailed.

10. Often people who experience infringements of these rights are society’s most marginalised and disadvantaged hence, the discrimination against them occurs as they are seen as different. They often need additional support to bring an action as they often feel degraded and disempowered

11. After an act of discrimination or human rights infringement the victim is left with an identifiable loss as well as often feeling powerless and abandoned. They need to take steps to obtain redress their loss. In addition, there is a sound public policy reason to ensure that they proceed with their action in order to prevent the subject act being perpetrated against other members of society.  The current operation of the legal system with its costs implications for an impecunious complainant or low income people may be  too onerous for individuals with valid claims to take the risk of pursuing. The threat of having a possible costs award against a complainant no matter how strong their case is in Liberty Victoria’s experience sufficient to deter many applicants from proceeding with their claim. It is a lawyers responsibility, if the person has the benefit of a lawyer representing or advising them (given often civil matters such as these are not funded by legal aid as they may not fit within the guidelines) to advise the client of the risks they may run. These cases are never bought before a court or tribunal because of the fear of costs being awarded against a complainant. There is a need and also a public policy rationale to encourage claimants in human rights, discrimination and equal opportunity cases. The issue of costs implications deterring people in making valid claims is an important issue that needs to be addressed.

12. Liberty Victoria was involved in the Federal Court Tampa case. It brought  an action on behalf of the people who were asylum seekers at sea who were themselves not in a position to bring a legal action. The Commonwealth government at the conclusion of the Full Federal Court decision pursued costs against the complainants and their legal representatives. Despite the Federal Attorney General’s numerous public statements designed to encourage pro bono work by members for the legal profession and his knowledge that the legal representatives in this case had all acted on a pro bono basis the Solicitor General argued for a costs award against the applicants. Fortunately, this attempt was unsuccessful but the many members of the legal profession were forced  to seriously question whether undertaking pro bono work in public interests was genuinely worth the risk of having a costs award against them. It is suggested that the Commonwealth ought seriously consider the long term  implications of such strategies.

13. Liberty Victoria is concerned about the increasing dependency on pro bono work. The availability of barristers and solicitors is often not connected to the need or requisite skills required in a given case. Consequently, despite the much improved coordination of pro-bono services across the country with the various barristers and solicitors schemes and the public interest law centres which have been established in recent years there will always be issues around availability and the level of work that a legal professional will be able to commit to any case. In addition, there remains the issue of how disbursements will be paid. As a result, the availability and extent of pro bono services is at best ad hoc. Accordingly, pro bono work cannot and never will be an adequate replacement for properly government funded legal aid services.

14. Another issue related to pro bono services is that community legal centres are finding it more difficult to find barristers and solicitors who are prepared to do pro bono work. Often, it is the same group of barristers and solicitors who have the experience or skills that are prepared to do this work and are being relied upon by more and more services as legal aid criteria are tightened. The areas of work that these centres are able to do are becoming  narrower because of  the shortage of legal staff employed at legal centres.

15. This means that the number of people prepared to do pro bono work is drying up. Initiatives such as secondment schemes and enticements to the bigger law firms to do more pro bono work whilst helpful do not address issues of whether barristers and solicitors can cover overheads and meet their personal costs when they do too much pro bono work. This is particularly an issue with the more junior barristers and for barristers and solicitors committed to undertaking legally aided work paid at fees significantly below cost or marginally above cost.

Greg Connellan

President, Liberty Victoria
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