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25 August 2003

The Secretary

Senate Legal and Constitutional Committee

Room S1.61, Parliament House

CANBERRA  ACT  2600

Dear Sir/Madam

Re:  INQUIRY INTO LEGAL AID AND ACCESS TO JUSTICE

We write on behalf of Shoalcoast Community Legal Centre (SCLC) in response to the current inquiry into Legal Aid and Access to Justice.  

SCLC provides legal services to disadvantaged people of the Shoalhaven, Eurobodalla and Bega Valley Shires on the South Coast and Far South Coast of NSW.  This is a large geographical area covering from Berry to the Victoria border town of Eden. It is not possible for us to service these areas in any substantial way and, in order to maximise our resources, we have adopted detailed advice and casework guidelines which target and prioritise our services.  In particular, we give priority to women and children experiencing domestic violence. 

SCLC is funded through the Community Legal Centre’s Funding Program to employ 2 full-time solicitors (one of which is a women’s rural outreach solicitor), a part-time co-ordinator, part-time legal education/law reform worker and a full-time administrator.  We presently receive funding under the Regional Law Hotline which has allowed us to employ an additional part-time solicitor and extend telephone advice and outreach services further down the coast. 

Since December 2002, the NSW Legal Aid Commission has established a family law office located in Nowra.  This office employs two family law solicitors. A civil solicitor service is also provided as an outreach from Wollongong legal aid each alternative Monday. Comparatively Nowra is relatively well serviced but despite this, the community continues to experience many difficulties in accessing justice.
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Legal Aid

We are concerned about the lack of legal aid funding in civil and family law matters. Legal Aid gives priority to criminal matters and funding a duty roster of private solicitors who act for people who qualify for legal aid and who are charged with criminal offences that carry a possible term of imprisonment. 

In New South Wales, the Legal Aid Commission’s most recent Annual Report of 2001-2002 details funding of $113.070 million, received from Commonwealth and State Governments, the Law Society Public Purpose Fund, Client Contributions and a small portion ($1.816 million) from “Other” sources.  The following is the table found on the Commission’s website, detailing the sources of funding and the expenditure.
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As can be seen above, the biggest expenditure in terms of areas of law is criminal law, followed by Family (including ADR), and then civil law.

The expenditure in both Criminal and Family law cover case representation, duty appearances, legal advice and minor assistance and other things such as legal education and court assistance schemes.  Funding for the criminal law programme is primarily derived from the State Government ($54.178 million our of the total $56.418 million), whereas funding for the Family Law programme is derived mostly from the Commonwealth ($27.474 million out of the total $31.239 million).  Civil law services are primarily state funded and also include legal advice and minor assistance, case representation, veterans and mental health services and community legal education.
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Legal Aid is generally not available in civil matters unless there are special circumstances or a person having substantial difficulty in dealing with the Legal System by reason of a substantial psychiatric condition, developmental disability, intellectual impairment, or physical disability. 

SCLC has many people seeking advice and representation in civil matters, some of which involve complex areas of law. We are unable to provide representation in most civil matters particularly those involving higher courts such as the District Court, Supreme Court, and Courts of Appeal. 

We are particularly concerned about the significant unmet demand for family law assistance and the disproportionately higher funding of criminal matters which we believe is at the expense of fair and just funding of family law matters. 

While it is recognised that criminal and family policies and priorities are not made by the same body – criminal policies come from the Commissioners of Legal Aid, while family policies are set by the Federal government – it is apparent that if I am a criminal I am more likely to have access to a solicitor than if I am litigating in the area of family law. 

The view that criminal law is somehow more important than any other area stems from the traditional values of liberalism – of the individual’s liberty and freedom to participate in society being of high priority.  Priority for aid funding is weighted towards the pursuit of this traditionally masculine value, and in doing so fails to ensure access to justice for women and children.  

It is civil and family law matters that are more likely to raise issues impacting specifically on women. As the Family Court observed in McOwan and McOwan (1994) FLC ¶ 92-451, issues concerning the welfare of children are no less important in a civilised legal system than issues concerning liberty of the subject.  We are concerned that the distribution of legal aid funding places high priority on threats to liberty and freedom at the expense of the safety of women and children.  
Our legal system already adopts many statutory and common law presumptions (eg, presumption of innocence, standard and onus of proof) which are designed to offer greater protection to an accused person and make imprisonment a matter of last resort.  In civil and family cases this is not the case. All of these evidentiary presumptions are effectively reversed with the result that women and children get lost and beaten down in the adversarial system, particularly in the absence of quality legal representation. 

If we are to improve access to justice for women, we must redress the disproportionate allocation of funding to criminal matters at the expense of civil and family. We must also ensure that legal aid is adequately funded.  
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There is a perception by private legal practitioners that there is insufficient remuneration to do matters on legal aid and there is too much bureaucracy and paperwork associated with getting a grant of legal aid. Solicitors will do legal aid duty work as that work is restricted to assisting clients on the day and does not require ongoing paperwork.

In our own experience of this, there are only three or four solicitors in a region covering a population of 84,000 that will take legal aid funding in family matters.  Yet there are eleven firms willing to do legally aided criminal work.  Family law is messy, emotional and often complex in the attention required from the practitioner, particularly in a crisis situation such as the abduction of a child.  

Legal aid does not fund advice and minor assistance in family law matters or the work involved in preparing a legal aid application. Where aid is granted it is typically restricted to a Conferencing/Mediation session where it is expected that most matters will settle without extended litigation. Many people come to us seeking initial family law advice or assistance in family law matters which are pending in the court or for matters where legal aid had been refused.

The recent addition of a regional Legal Aid office for family law matters has been a welcome change, but the gap is still ever present.  One suggestion in overcoming this would be to increase the level of payment to private solicitors to make legally aided family law more attractive to them.

Other areas where there is a high demand for legal services and for which legal aid is not generally available include, some family law matters, small debts, consumer claims, discrimination matters, employment and unfair dismissal, neighbor disputes, minor criminal matters, victims compensation, immigration and Centrelink matters.
Barriers to Access to Justice in rural/regional centres

· Absence of full legal aid services

· Insufficient numbers of private solicitors who do legal aid work in family law and related areas
· Many people are “conflicted out” in small communities both in relation to legal aid services and where there is only one or two solicitors covering a wide geographical area

· People unable to access legal help because of lack of means, isolation or disability

· There are no solicitors in our area who have specialist expertise in such areas of law as discrimination.
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Provision of Legal Aid to Jervis Bay Territory

We are concerned that there is currently no mainstream legal aid provider for the Jervis Bay Territory. This leaves disadvantaged people in Jervis Bay without access to substantive assistance and representation in legal matters.

The South Eastern Aboriginal Legal Service (SEALS) and Shoalcoast Community Legal Centre do provide some assistance but is not a complete response to the legal needs of people living in the Territory. 

Shoalcoast is restricted in their capacity to assist due to:

(a) level of resources available to the service to extend to JB Territory

(b) the number of matters in which there are conflicts of interest

(c) our casework priorities which prioritise Aboriginal women

(d) lack of knowledge of ACT law in territory based matters.

On the occasions when matters have arisen, we have assisted clients to seek a special one-off grant of assistance from the Federal AG’s Department and arranged for representation by a private practitioner.  This process has been time consuming and ad-hoc and not an appropriate response to legal aid provision.

We understand that this issue is being addressed by Federal and State bodies but we would urge that this be done as a matter of priority. 

Availability and Provision of Interpreters

We have been experiencing enormous difficulties in obtaining interpreter services for face to face legal advice interviews with our clients, particularly in family law matters. 

It is essential that everyone have access to legal advice services in a way that is easily accessible and understandable. Without interpreter services, non-English speaking background clients who live in regional and rural communities are at additional disadvantage than are their city counterparts.  

Although the Telephone Interpreter Service is useful, it is not possible to obtain meaningful instructions and conduct a proper advice interview with the TIS alone.  Face to face interviews are required, particularly when discussing sensitive matters such as domestic violence and certainly where affidavits and other documents need to be sworn.
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We provide the following casestudy of a Balinese client which illustrates the inequity faced in regional/rural NSW. 

CASESTUDY

K is a young Balinese woman with a 3 year old son born in Australia from an arranged marriage with an older Australian man.  K speaks little English.  After coming to Australia her social contact extended only her husband and his immediate family. Her husband spoke her language and she, therefore, did not learn English as she had little contact with other people.  Her job was to be a wife and mother in the home.

The husband was violent towards K and on two occasions she ended up in refuges.  Police applied for an Apprehended Violence Order for K’s protection and took photographs of her injuries.  They intended to charge the husband with assault, but to take a statement from K required her to have an interpreter.  

Several requests were made by Police for an interpreter and, either by reason of Police not chasing the matter, or the request not being able to be fulfilled, approximately 6 months down the track K has still not made a statement to the Police and it appears that there will be no charges laid.  Obviously this is not due to a lack of evidence, but the failure to provide an interpreter. When K’s AVO went to Court, she did not have any interpreting or translating assistance.

K then had to deal with residence and contact orders regarding her son.  This presented a milieu of problems. Initially, an interview was conducted through the Telephone Interpreter Service (TIS). This was extremely difficult if not impossible. In matters as complex as Family Law, it is essential to take full instructions and this is a time consuming exercise.  When it is done through a telephone interpreter, the time required is doubled.  An on site interpreter is far more effective and, after taking initial instructions through a telephone interpreter, an on site interpreter was arranged through the NSW government.  

A second request for an on site interpreter was declined as the legal issues were focused on federal laws rather than state.  Requests were then made to the Department of Immigration and Multicultural Affairs.  As only a certain number of free on site interpreting services are allowed on any given day, three requests were declined until an appointment was finally arranged for approximately 3 weeks from the day of the request.

The request was, however, initially declined.  As our area is not 100 kilometres away from the nearest interpreter, the interpreter would not be given extra payments for travel and therefore would not attend our premises. After the worker involved complained and pleaded for special arrangements or a discretionary move to waive such a requirement, the Department accepted the appointment being arranged at a location closer to the interpreter.  

We are 88 kilometres away.  Because we are 12 kilometres less than the country zoning giving extra payment to the interpreter, we are now required to transport our client, her son and the worker 88 kilometres to meet the interpreter.  For approximately one hour’s worth of face to face client time, an already under-resourced Community Legal Centre must spend 3 hours traveling to and from the interpreter.  

Further, if the worker involved had not protested the unfairness of the rejection of the interpreting service because of a 12 kilometre difference, the client may never have been able to access an on site interpreter and the Legal Centre may have been forced to pay hundreds of dollars just to enable our client to make arrangements for the most important person in her life, her three year old son.

K is lucky that her husband consents to the residence and contact orders she wishes to have. If she were required to litigate, her disadvantage would most certainly be dramatically increased.  

By contrast, her husband is able to walk in to his lawyer’s office, say what he wants in minutes and then leave, without having to travel for three hours or fight for the right to even tell his lawyer what he wants in his native tongue.
Self-represented family law litigants in the Local Court

Shoalcoast Community Legal Centre advises and assists people who act for themselves in a wide range of legal issues, including family law, credit and debt, child welfare and Centrelink matters, etc.  

Due to the sheer number of clients requesting help and a lack of referral options for advice and legal representation, the Centre’s level of assistance beyond legal advice is generally limited to helping people to represent and negotiate the legal system for themselves. This is especially true in relation to family law matters which comprises the largest overall proportion of client demand for our service. Our assistance typically involves advice on court procedure, assistance in drafting family law applications and in drafting affidavit material.

Clients then assume responsibility for ensuring that documents are filed and served, as well as handling the actual court appearances.  In the great majority of instances, family law clients intend to commence proceedings in the Local Court.

Substantial research and work is currently being undertaken in relation to self-represented parties in the Family Court.  This includes the recently published report The Changing Face of Litigation:  Unrepresented Litigants in the Family Court of Australia; and the Family Court’s Self-Represented Litigants Project which aims to implement improved policies within the Court in order to better meet the needs of unrepresented parties.  These developments, however fail to address the fact that a substantial proportion of family law matters, particularly those concerning child residence and contact, are initiated and finalised in Local Courts. 
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While we are not aware of any figures, it can be assumed that in rural areas without a Family Court registry the majority of Parenting Orders obtained by such families are made by magistrates.  These decisions have far-reaching impact on the lives of individual children and their families.

We believe that the experience of unrepresented parties in the Local Court environment is likely to be quite different to that in the Family Court, and policy initiatives implemented in the Family Court are unlikely to readily translate to the Local Court.  If the legal system is serious about adapting to the growing numbers of unrepresented family law litigants, it is crucial that Family Court initiatives be complemented by research into comparative issues with the Local Court jurisdiction.

In our experience most people battle through the court process without any or very little understanding of what is happening.  Many people report to us that they either “gave up” or they felt they were unfairly pressured to settle by the Magistrate, the other party or their solicitor or even their own solicitor.  Alarmingly, many such situations resulted in orders being made which were in no way consistent with the best interests of the child.

Domestic Violence and Access to Justice

A very important part of our work is in the area of domestic violence and associated family law assistance. It is clear that women and children who are victims of domestic violence are amongst the most vulnerable people who enter the legal system and require our every effort and support to assist them to escape violence and then to remain safe.  

Government and community agencies have adopted and promoted a “partnership approach” in order to combat domestic violence and ensure coordinated service provision for better outcomes for victims and their children.  This is wonderful on paper, however, it is our experience that far too often the system continues to be such an overwhelming barrier that it is often seen as easier to return to the violence than to navigate a hostile legal system.  

Community and government campaigns constantly give women the message that violence is not acceptable; that “you don’t have to put up with it”, however, the actual reality is that when women and children make the move to leave violent situations, they are not supported and find that they are actively discouraged from leaving and remaining violence free.

Following is a case study of a client we will call Joan. Joan’s situation is sadly typical and challenges us to really look at the reality and all too common difficulties and obstacles women and children face in trying to leave domestic violence situations. This case study was prepared by one of the community workers who was assisting Joan.
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Over a period of a week, a number of government and non-government organisation spent a combined 30 – 40  hours [conservative approximation] providing assistance to Joan, a 30 year old female and her 3 daughters age 9, 6 and 2.  Joan has been on the domestic violence merry-go-round for 10 years.  She alleges physical [including a broken jaw] and emotional abuse from her husband, the father of her children.  

Most of the physical abuse has been unreported.  Joan has left the relationship several times prior to this occasion.  In April this year she left with the children, was housed at a refuge in Dee Why and then relocated to Wagga Wagga.  Her husband filed a residency and recovery order at Nowra Court House.  Joan was unable to attend due to her 6 year old being ill, hospitalised and released only 2 days before the court date.  The court was notified of her inability to attend but an interim residency and recovery order were granted in favour of her husband.  Joan had little choice, it was either send her children back to their father on their own or she goes back.  She chose to go back.

On the morning of June 24 she again left, just walked out taking nothing but her children.  There were no triggers, other than the week before there was a physical altercation, she was totally worn down by the constant verbal harassment and abuse - mentally she was at breaking point.  She walked to the Police Station but there were no bruises, they called the Refuge - no room available. Joan had been to the refuge in January and her husband had found her, therefore they would not have taken her even if there was room.  She was referred to the YWCA and then sent up to DoCS.  She spent 2½ hours at DoCS where motel accommodation was arranged through the Department of Housing - food money was given by DoCS.  I was called later that afternoon and suggested that by that stage Joan and children needed to be settled into accommodation for the night with no further worker intervention and a case meeting for the following day was arranged between Joan, [DoCS] and WDVCAS worker.

Wednesday - Next day myself, DoCS worker and Joan met at the DOCS office. It was not discovered until this day that the interim residency order was in favour of her husband.  Joan was in fact contravening Family Law Orders by keeping the children away.  This meant that if the orders were not revoked the children would have to be returned to their father.  The DVLO, and solicitor from Legal Aid Commission, were both spoken to and an appointment was made for the next morning. Department of Housing again paid for accommodation and DoCS provided money for food and transport to the motel which was in Ulladulla this night.

Thursday  - Joan and her children were taken to the Legal Aid Commission’s Family Law office where she was told by a solicitor that they couldn’t assist and she would need to go to the Federal Magistrate’s Court in Sydney.  Joan then went to the Police Station where she made a 10 page statement with a police officer.  DVLO spoke to me about the Family Law situation. She spoke to a private solicitor about representation for the Family Law matter - revocation of interim residency order.  The solicitor could not assist, the case was too messy and would take too much time.  I then spoke with the Shoalcoast Community Legal Centre’s [SCLC] who agreed to assist. 

We decided it was better for Joan to stay another night in a motel, until the court matters - AVO, charge and Family Law - were heard in 2 days time.  I met Joan at Department of Housing to organise accommodation, then took her to SCLC, then to Centrelink, the Commonwealth Bank and back to SCLC to prepare for the Family Law matter.  By then Joan was exhausted both physically and emotionally.  The girls were restless and fretful - although the older child did not want to go home.  They stayed in a motel in Bomoderry that night, again paid for by the Dept of Housing.

Friday - Court - Joan arrived at court and met her husband outside, he spoke with her and promised to go to counselling and that he would change.  She had no strength left, she had been shunted from one motel to another, and from one office to another for the past 3 days - going home was the easy option.  And besides if she didn’t go home she ran the risk of losing the children.

We informed her that the AVO and charge would still go ahead and SCLC would attempt to have the residency order revoked.  Joan was keen to have the AVO in place.  The eldest daughter, Samantha, was upset about going home and said that she did not want to, that she was scared of her father and that he was mean.

Joan’s husband was represented by a local solicitor and there was a certain amount of interaction between him, Joan’s solicitor (SCLC) and DVLO.  DVLO was able to advise the Police Prosecutor that this matter was going to be “a real shit fight.”

The matter was over within a few short minutes.  The Magistrate refused to make  an AVO or interim orders, would not entertain in any way the revocation of the residency order in favour of the husband who had never been a carer of the children AT ANY TIME in the past.  The matter was adjourned for a month with only bail conditions in place.  The father’s solicitor said it was not necessary for an interim AVO as Joan was going home, the Magistrate agreed and the Prosecutor said nothing.  He took no guidance from the DVLO with regards to the seriousness of this matter, nor the 10 year history of abuse within this relationship.  Without this information the Magistrate cannot make an informed decision with regards to the making of an interim order.

Without the full support of the judicial process, which includes the prosecution, women like Joan will continue to live in violent, abusive relationships.  Our system failed her, she didn’t return because she wanted to play happy families, she returned because she had no other choice.  Her children would have been returned to their father and she would have been homeless.  She went back because of her children and she now has no protection other than the bail conditions and it will remain that way until the next court date.

The outcome of this matter is particularly distressing for the workers involved.  Within the community we continuously endeavour to promote the message that “You don’t have to put up with domestic violence.”  Yet we couldn’t even secure an interim AVO for the protection this woman because the prosecutor failed to argue the case for her protection.  Victims of domestic violence become names and numbers on pieces of paper for prosecutors who fail to provide adequate representation for women.  They fail to take guidance from DVLO’s or court support workers who may have already had hours of contact with the victims.
This is an example of how one stage of the process can totally undermine the outcome of the situation.  Until the entire team is working towards the same outcome, ie the full protection of women and children who are victims of domestic violence, Choice 2 will become an idea that may look good in theory but will never work in practice. 

Access to Legal Resources on the Internet

Shoalcoast recognizes the potential of technology to improve accessibility of legal information.  For the last year we have provided an email advice service, and place frequently sought information on our website.  We also appreciate the effort expended to make LawAccess a useful portal to legal information on the web.

The potent combination of information on websites and advice via email provides a means for remote and asynchronous provision of legal services.  Well-written websites allow legal users to browse information at their leisure.  Email allows the clarification of ambiguities and fills in the gaps in information provided on the Web.  Websites and email both permit clients to print the legal information for future reference.

Technology is not a panacea, however.  While computer literacy is improving, there will always be people from our client groups who will feel uncomfortable or unable to use them.  The fact that most information and advice is currently text-based also precludes access by people with conventional literacy problems.  Some of these difficulties could be met with computer-based video-conferencing, but there are confidentiality concerns with current software; the hardware is far from universally accessible; and most of our target groups do not have an Internet connection, let alone the necessary broadband.

Shoalcoast also has concerns about how legal information provided via the Internet is used by clients.  How can we be sure that clients understand the information and advice that is provided, and that they will make sound decisions based on what they are told?  Too often evaluations measure (subjective) client satisfaction rather than (objective) results of legal services.  We strongly recommend that technology-based solutions be evaluated to ensure that the uses clients make of them are appropriate. 

Impact on Community Legal Centres

Unbundling of Legal Services

Shoalcoast CLC is concerned about the impact of unbundled legal services on community legal centre risk management and on clients’ access to justice. 
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Unbundled legal services refers to the practise of a solicitor partially assisting a client/litigant with their case. This is a common service provided by Shoalcoast Community Legal Centre and, indeed, CLC’s generally.  Due to the sheer number of clients requesting help from the Centre, our level of assistance beyond legal advice is generally limited to helping people to represent themselves which typically involves advice on court procedure, legislation, assistance in drafting applications, affidavits, etc.

There are, however, significant problems with the provision of unbundled legal services, including:

· professional legal liability issues. Solicitors providing such services do not have full carriage and control of a legal matter and could expose themselves to the risk of a professional negligence where a client is unhappy with the ultimate outcome of a matter.

· Ethical and Statutory Legal obligations on practitioners which do not currently recognize the concept of unbundled legal services. Lawyers have a duty to act in the best interests of their clients and under the NSW Legal Professional Act and the Civil Liability Act, a solicitor or barrister must not act for a client if there are not reasonable prospects of success. Such obligations may be difficult to ascertain and fulfill in the provision of limited or discrete task services.

· Unbundled services raise concerns about access to justice and quality legal services. Unbundled and self-help services are more suited to simple and/or standard form documents and discrete areas of work that can be completed in isolation.  
· Moreover, we believe they are rarely suitable to most CLC clients who have difficulty in dealing with the legal system or self representing due to such factors as language and literacy skills, limited education and analytical skills and lack of resources to access such things at library research facilities and the internet etc. Some clients are facing particularly emotional issues concerning family law and domestic violence and need ongoing support to deal with the legal system. In our adversarial system of litigation, full service representation is still necessary for litigants to interpret and manage legal data and to properly adduce evidence. 

Yours faithfully

Trish Mundy

Principal Solicitor

Shoalcoast Community Legal Centre
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