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Ms Louise Gell

Secretary

Senate Legal and Constitutional Committee

Parliament House

Canberra  ACT  2600

19 August 2003

Dear Ms Gell

Inquiry into Current Legal Aid and Justice Arrangements

Please find attached a submission from the Australian Law Reform Commission to the Senate Legal and Constitutional Committee’s Inquiry into Current Legal Aid and Justice Arrangements.  

Please do not hesitate to contact me if you have any questions about this material or require any further information.  
Yours sincerely, 


Inquiry into Current Legal Aid and Justice Arrangements

19 August 2003

The Australian Law Reform Commission (ALRC) makes the following submission to the Senate Legal and Constitutional References Committee inquiry into Current Legal Aid and Justice Arrangements.  

The ALRC would like to highlight, for the information of the Committee, the ALRC’s major inquiry into the federal civil justice system that culminated with the report Managing Justice: a review of the federal civil justice system (ALRC 89, 2000) (‘Managing Justice’).  

As a part of its research for the inquiry, the ALRC undertook—and also commissioned the Justice Research Centre to undertake—important empirical research in a number of areas touching on legal aid and (more broadly) access to legal assistance.  

The ALRC also engaged in a broad-based, national, community consultation program—meeting with, and receiving written submissions from, litigants, lawyers and legal professional associations, community groups, state and federal legal aid commissions (LACs), community legal centres (CLCs), legal academics, government departments and agencies, and the various federal courts and merits review tribunals.  On 20 August 1999, the ALRC released a major Discussion Paper: Review of the Federal Civil Justice System (DP 62), which helped to focus the consultation program.  

This reference was completed with the tabling of the Managing Justice report in Parliament on 17 February 2000.  

For the purposes of the Senate Committee’s inquiry, the relevant discussion and recommendations can be found in Chapter 5 (Legal Assistance) of the report.  This chapter examines various methods of providing legal assistance to those concerned with litigation and review proceedings in the federal jurisdiction including legal aid, through a variety of pro bono, litigation lending and insurance schemes, and indirectly through tax deductible legal expenses.  A copy of Managing Justice is enclosed with this submission.  (ALRC 89 and DP 62 are also available online at the ALRC’s website: <www.alrc.gov.au>).  

On 18 June 2003, the Attorney-General, the Hon Daryl Williams AM QC MP, issued a press release and explanatory material setting out the Australian Government’s formal response to Managing Justice.  While noting that many of the report’s recommendations are for implementation by bodies other than Government, the response addresses each of the 138 recommendations made in Managing Justice, including those relating to legal assistance.  Where relevant, the Government’s response is noted in this submission.  (The full text of the response is available online at <www.ag.gov.au/alrc89>.)

The ALRC also would draw to the attention of the Committee the Report of the National Pro Bono Task Force (Pro Bono Report).  On 13 October 2000, the Attorney-General announced the establishment of the National Pro Bono Task Force.  The role of the Task Force was to report to the Attorney-General with a practical blueprint about how best to achieve national co-ordination and further development of pro bono legal services in Australia.  The Taskforce presented its final report to the Attorney-General on 14 June 2002.  Although not strictly-speaking an ALRC project, the ALRC was actively involved in the work of the Task Force through the involvement of its President, Professor David Weisbrot, as Chair.  (The Task Force report is available online at <http://www.ag.gov.au/www/rwpattach.nsf/viewasattachmentPersonal/C71EC0B30232A868CA256BDF0016C0A3/$file/finalreport.doc>.)  

Legal aid

The ALRC’s recommendations in Managing Justice relating to legal aid are directed to a working legal system in which government assistance to litigants is controlled and confined, and are aimed at improving the efficacy and distribution of legal aid.  

The ALRC found that improvement by LACs in managing their cases is only one part of the solution to effective delivery of legal assistance.  Court and tribunal procedures and case management need to be effective and efficient.  Government departments whose decisions are disputed need to be mindful of dispute management and resolution, to make litigation and administrative review processes more efficient.  The ALRC also exhorted all participants to identify and differentiate routine and difficult cases, to stream cases into appropriate processes based upon this ‘triage’, and to utilise judicial officers with ‘clout’ to resolve disputes quickly and cost effectively.  

Funding, priorities and legal need

Government priorities and guidelines

Priorties and guidelines for the grant of legal aid in Commonwealth matters are set down in agreements between the federal government and individual LACs.  These guidelines require the application of a means test to all legal aid applications.  The ALRC was told that priorities and guidelines were set by the federal Attorney-General’s Department without any ‘real’ negotiation with LACs, that LACs differ in their method of interpreting and applying the merit test criteria, and inequities and inappropriate refusal of aid may occur in some cases.  

Measuring legal need

There is general consensus among government, the courts and the legal community about the types of cases and litigants which should have priority for publicly funded legal representation.  However, the ALRC found that it is not known how many of such litigants do not receive legal aid because they do not apply for legal aid or are frustrated at an early stage of the application process; apply for, but are wrongly denied legal aid (due to inadequacies in the assessment process); or have qualified and been granted legal aid, but such aid has been exhausted before the matter has been resolved.

Such data will disclose necessary information on the profile and needs of persons assessed for and refused legal aid, case outcomes and the efficacy or otherwise of alternative dispute resolution for legal aid cases.  From court and tribunal data, some measures of unmet legal need and of the impact of cases with unrepresented litigants on court and tribunal resources will be possible, as well as relative outcomes for such cases.  

While acknowledging that such information may be difficult and expensive for courts and tribunals to collect on a regular basis, the ALRC proposed in DP 62 that courts and tribunals provide data regarding unrepresented litigants on an annual basis.  The ALRC also proposed that LACs improve their data collection and information management systems.  

These proposals received strong general support in submissions and consultations.  Therefore, in Managing Justice, the ALRC recommended (Recommendation 39) that LACs should standardise data collection nationally and publish this data in their annual reports, with respect to both inhouse and assigned cases, on:

· applications and refusals for legal aid, specifying case and applicant type (including data 
such as gender, non English speaking background, and rural and regional postcode); 

· duration (from date of grant to date of finalisation) and outcomes in legal aid cases, by 
reference to case types (that is criminal, family law, care and protection, administrative law, 
general civil law cases);

· statistical trends in approvals and refusals of aid;

· outcomes in conferencing and/or alternative dispute resolution services within legal aid 
commissions; and 

· use of legal aid commission services other than under a grant of legal aid.  

In its response to Recommendation 39, the Australian Government noted that legal aid agreements for the period 2000–2004 stress that data must be collected on a common basis by all LACs.  Data collected includes all items specified in the ALRC recommendation except data in relation to case and conference outcomes, which have proved difficult to categorise in a meaningful manner.   
The ALRC also recommended (Recommendation 40) that Federal courts and tribunals should publish data in their annual reports on the number of unrepresented parties.  The recommendation stated that in gathering such data, courts and tribunals should consult to develop a standard definition of ‘unrepresented party’ and information on case outcomes and case duration in matters where there is an unrepresented party.  In response, the Australian Government stated that implementation of this recommendation was a matter for federal courts and tribunals.  However, the Government did note a number of activities relating to self-represented litigants, including:

· the Family Court project, ‘Self-represented Litigants – a Challenge’, launched on 5 December 2000, which is aimed at developing a coordinated national approach to service delivery for self-represented litigants; 

· the Family Law Council’s report, Litigants in Person (August 2000), which examined the effects of self-representation on the way in which a case was conducted; 

· the Family Court Future Directions Committee’s report (July 2000) on problems confronting self-represented litigants;

· the Federal Court’s review of issues associated with self-represented litigants;

· the establishment of the Federal Magistrates Service in July 2000; and
· the Administrative Appeals Tribunal Outreach Program, which provides information about the Tribunal’s practices and processes to people who are unrepresented.  
Special needs funding

Certain matters funded by legal aid in the federal jurisdiction, such as multi-party drug importation cases and certain family law cases, are expensive, and use a disproportionate share of legal aid funds.  Funding these matters diverts funding from other federal civil matters. To deal with this problem, the Senate Legal Aid Inquiry
 and the Law Council of Australia
 proposed establishing a ‘special needs fund’ for expensive cases.  The ALRC supported such a proposal in DP 62.  

In Managing Justice, while noting that a separate fund exists for criminal cases, the ALRC recommended that the federal government’s expensive cases fund should be open to applications on behalf of parties in all complex expensive cases in the federal jurisdiction including family law cases (Recommendation 41).  The Australian Government did not support this recommendation in its recent response.  The Government stated that family law matters are already accorded a high priority in the provision of Commonwealth legal assistance, accounting for 85 per cent of such expenditure; and that Commonwealth guidelines in relation to family law matters provide sufficient flexibility to deal with expensive cases.  

Access to legal aid

Those who apply for a grant of legal aid are screened for eligibility and streamed for appropriate assistance.  When assessing an application for legal aid, competing criteria balance the financial circumstances of the applicant, the case type and issues in dispute, urgency of need, the skills of the person, and the merits of the case. 

Deploying legal aid resources in an effective and cost efficient manner is a more complex task than simply ordering cases according to priorities.  It requires analysis of how much priority cases cost LACs and how this cost may be minimised without providing a substandard service.  The ALRC found that the Commonwealth merits test provides little to assist LACs in this task.  Such assessment may require a focus on client needs, rather than on case type.  The ALRC concluded that future research into legal aid service delivery ought to include an analysis of assessment of client needs.  (The Pro Bono Task Force made a similar receommendation in realtion to the planning, coordination and delivery of pro bono legal services.)  

A needs-based model is commendable in theory, but presents practical difficulties in evaluation.  LACs termed such needs assessment a ‘highly meritorious idea’, justifying ‘very careful discussion and detailed analysis’, but resource intensive.  Certainly, a full ‘skills audit’ of applicants may require detailed analysis beyond the capacity of LACs.  
The ALRC suggested that application forms for legal aid could require identification of needs and client skills.  It was noted that, to some degree, LACs already assess needs when applying the merit test.  The ALRC also heard that difficulties arise if clients with intellectual disability, psychological or psychiatric disorders, or drug induced conditions, are unable to disclose or do not admit such problems.  There is a danger that the attempt to assess skills and needs could work against equitable treatment of applicants. 

People from rural and remote areas

Needs analysis is important both for the improvement of service delivery in individual cases and to direct funds generally to cases, clients and geographical areas which experience particular disadvantage.  People from rural and remote areas in particular experience difficulties accessing legal and family services and dealing with litigation or review proceedings.  The travel involved to access such services can be extensive and costly.  The ALRC’s research showed regional variations in the types of matters lodged in federal courts and tribunals.  Such differences can impact on the duration of cases, settlement rates, the resources needed in the courts and tribunals, and case management strategies.

The ALRC did note that Federal courts and tribunals have circuits to regional locations, offer telephone access services, and use videoconferencing to good effect.  Consultations and submissions regarding the Family Court were generally supportive of the Court’s services to rural and regional clients.  The ALRC also heard that the Australian Government’s expansion of the number of CLCs has included a particular focus on improving legal services in rural and regional areas, with new CLCs established in such areas, determined on the basis of area population, employment and existing access to legal aid and community legal services. 

Legal services in rural areas are often described as particularly inaccessible for women.  The Women’s Legal Resources Centre, contacted by approximately 10,000 women each year, told the ALRC that many of their inquiries come from rural areas, where access to face-to-face community legal advice is limited.  The ALRC was also advised that family law issues are prominent in rural areas, for example, 65 per cent of inquiries received each week by Dubbo Local Court are from women asking about family law issues.  

Another issue for regional areas is the availability of quality experts to provide advice, reports and evidence in Court.  In Managing Justice, the ALRC cited a federal Attorney-General’s Department legal assistance needs study, which showed that people in South Australia, New South Wales, Queensland and Western Australia were more likely to miss out on legal aid than in the other States and Territories, and that: 
· almost one in four low income families need legal help for a Commonwealth matter; 

· most want legal help to deal with family law matters, particularly to resolve property disputes, separation and divorce proceedings and child and spouse maintenance; and 

· three out of four of these people seek legal help, with one third going to Legal Aid.

The ALRC noted that there needs to continuing research in this area.  The circumstances surrounding legal need are not fixed, but require ongoing evaluation.
  Such research can provide clear guidance for assessment and service delivery of legal aid, and be aimed at developing more equitable, efficient and effective means of delivering legal aid services.

Entry points, processing and determining applications

The first issue for a person requiring legal assistance is who to approach.  The ALRC found that there are many entry point to legal aid, including direct legal applications ‘off the street’, referral by LAC telephone information services, court assistance programs, local court chamber magistrates, CLC telephone an clinical advice services and local court registries.  

In most States, all applications for legal aid are dealt with by grants officers in the grants or ‘assignments’ division of the LAC.  Successful applications may be referred inhouse if there is capacity, or to private solicitors.  Such a centralised system allows applications to be dealt with in a consistent manner. 

However, the ALRC found that not all LACs operated this procedure.  For example, one LAC’s intake procedure for family law applicants was centred on a conferencing program.  While some statistical data implied that conferencing was an efficient process, research suggested that there may have been an optimal settlement rate for family law matters.  If too many cases are settled quickly, this can indicate that the process is coercive and that some of the settlement agreements made may not be appropriate or durable.  Exclusionary criteria exempting family violence and abuse cases from conferencing are applied, but it has been suggested that this is not always done carefully enough.  Generally, there was no support for using ADR as a mechanism for screening applications. 

The ALRC also identified that an important aspect of an effective intake process is the ‘turnaround time’ taken to reach a decision about whether an applicant is eligible for a grant of legal aid.  LACs have identified turnaround time as an essential performance indicator and have set benchmarks which are closely monitored and substantially adhered to.  However, the ALRC’s research revealed differences in turnaround time across LACs.  The ALRC did note variation in the numbers of applications and intake procedures may also explain the differences and stated that analysis of these differences should be undertaken.

Having identified a number of inconsistencies relating to the receipt and processing of legal aid applications across LACs, the ALRC recommended that the federal government commission research to evaluate the intake procedures used by legal aid commissions to screen and assess applications and determine legal aid services for successful applicants (Recommendation 42).  The Government has stated that that existing arrangements for receiving and assessing applications adequately implement this recommendation and that no further research is necessary.

Family law cases

Legally-aided Family Court cases must be managed by LACs and the Family Court together.  Cases which receive priority legal aid representation as complex, abuse or client disability cases should not be under-managed or over-processed within the Family Court.  The ALRC found that it is not enough for legal aid to become more focussed and effective.  This must be matched by effective court case management.  

Practitioners and litigants (as well as a significant number of Family Court judges) were highly critical of the case management practices of the Family Court.  These concerns were not directed at the quality of decision making, or at the integrity or professionalism of the judges and court staff.  Rather, criticism was mainly directed at the way the Family Court views its functions and how it organises its dispute resolution processes. 

In consultations and submissions to the Commission, litigants, practitioners, court officers and judges generally regarded the conciliation, counselling and mediation services provided by the Court as beneficial.  However, the inflexible design of the case management system was said to add unnecessarily to costs and delays for many cases and to contribute to poor compliance with directions and orders.  The complaint was that there were too many case events in the Court and many or most of these did not assist to advance the matter to trial, or to resolve it.  

The Court's stated objective is to provide ‘uniformity’ and ‘standardised practices and procedures’. One submission to the inquiry, from the Brisbane Women's Legal Service, said strict adherence to this policy meant that ‘some individual litigants are pushed down particular avenues which do not suit their circumstances’.

Case management systems for family law disputes need to make effective use of judicial time and expertise and facilitate screening of cases, to make what has been described as ‘the most important case assessment—that the case is routine’.  A lack of continuity in judicial officers managing the cases often forced people to tell their story over and over to different court officers. 

In the ALRC's consultations, litigants and lawyers criticised the forms and documentation required in the Family Court.  Some practitioners claimed that the Court's efforts to simplify documents and procedures actually had led to an increase in the amount and cost of paperwork needed.  The ALRC proposed that the Family Court substantially improve its forms and initiating documents, its arrangements for discovery of documents and its referral of parties to conciliation and counselling. 

Most critically, the ALRC proposed that the Family Court introduce a case management system similar in which each case is allocated to a particular judge and registrar, who take responsibility for the case from commencement to finalisation.  Because of the number of contested cases in the Family Court, it is not intended to place judges in charge of routine procedures which may be handled by registrars, but rather to allow difficult or complex cases to referred more easily to a judge for speedy determination—put simply, the Family Court needs a system of ‘triage’, to sort quickly and efectively the emergency cases from the routine ones.  

In a meeting with the Chief Justice of the Family Court, he asserted that the ‘only proper recommendation’ that the ALRC could make in relation to the operations of that Court would be to call for increased funding of legal aid for family law matters.  The ALRC felt it not do this, however, owing both to the Commission’s: (a) reluctance to make recommendations that involve balancing of competing interests for scarce funds, which are properly within the province of Government, and (b) our strong view that the Family Court’s own practices and procedures made very inefficient use of those legal aid funds already directed towards family law matters.  

As noted above, family law matters require a service delivery model that streams cases to receive the right kind of assistance.  Grants of aid for early case preparation, negotiation and evidence gathering can help cases to resolve early and to identify and decipher issues.  Funding guidelines which are too prescriptive, or intake procedures which are too attenuated, create difficulties in family law cases.  

Priority cases and clients

Within the group of cases which qualify for legal aid, there is a small subset of cases which require intensive representation.  In family law, such cases may involve applicants with psychiatric problems or intellectual or physical disabilities, or family violence or child abuse issues.  The ALRC was told that LACs already have a ‘finely honed’ process for prioritising cases, which cannot be improved upon with current funding. 

The indicia of priority are more common in legally aided than privately funded cases.  A Justice Research Centre analysis of a sample of legal aid family law cases in 1999 showed that:

· 60 per cent of CLC and private solicitors’ legal aid cases and 40 per cent of inhouse LAC cases included allegations of domestic violence, compared with 25 per cent of self-funded cases;

·  28 per cent of private solicitors’ legal aid cases and 22 per cent of inhouse LAC cases included allegations of child abuse, compared with 12 per cent of self-funded cases;

· 27 per cent of CLC clients, 26 per cent of inhouse LAC clients and 15 per cent of private solicitors’ legal aid clients were from non English speaking backgrounds, compared with 12 per cent of self-funded parties; and 

· 74 per cent of CLC clients, 67 per cent of inhouse LAC clients and 62 per cent of private solicitors’ legal aid clients were women, compared with 52 per cent of self-funded parties.

The nub of the problem with legal aid funding under stress is the number of cases requiring such intensive representation.  Capped funding presumes a relatively standard case.  How can an appropriate spread of legal aid be ensured and still provide representation until the matter is finalised for cases where the children and/or the parties are so vulnerable, and the family so dysfunctional that full, careful exposition and resolution of the issues is essential in the public interest? 
The ALRC stated that, in such cases, relevantly experienced solicitors are needed to provide specialised, thorough and ongoing legal advice, evidence gathering and advocacy.  Non-legal service support is often also required.  

Fee ceilings

The ALRC was told that the fee ceilings or ‘caps’ which apply to legally aided family law matters are insufficient to cater for priority cases and that exhaustion of legal aid caps can derail cases at a critical point in proceedings.  CLCs told the ALRC that many of their clients approach them after the cap has been reached and their legal aid has been withdrawn.  This creates problems for CLCs, as they generally do not have the resources or the experience to assist parties on an ongoing basis in difficult family law matters.  

However, despite the many examples related to the ALRC concerning the detrimental effects of capping in particular cases, statistics provided by the LACs to the ALRC showed that only a very small percentage of cases actually reach the cap before resolution.  These statistics suggest that the number of cases which cannot be funded under guidelines was small.  Parties who are about to reach the cap may be more disposed to settle the matter with the other side.  For example:

· In New South Wales, in 1997–98 and again in 1998​–99, only two cases reached the cap prior to resolution. In addition in each year, one case had legal aid extended beyond the cap. These cases had serious child protection issues related to the family law matter.

· In the Australian Capital Territory, no cases reached the cap before resolution in 1997–98 and only one case in 1998–99.

· In the Northern Territory, 1.3 per cent of cases reached the cap before resolution in 1997–98 and 1.4 per cent in 1998–99. 

· In Victoria, in 1997​–98, 32 party cases (0.5 per cent) cost more than $9000 and 21 (0.3 per cent) in 1998-99. In 1997–98, only one child representation case (0.2 per cent) cost more than $14,000 and two (0.4 per cent) in 1998–99.

Statistics provided by the various LACs also demonstrated most legal aid funds are spent on a relatively small percentage of cases.  However, the cases which comprise this ‘expensive’ group are generally well within the caps and average case costs overall are much lower.  

Statistics collected by the Justice Research Centre and analysed by the ALRC were commensurate with statistics provided by LACs and showed that less money is being spent on legally aided cases than privately funded cases—but not dramatically less. 

Effect of legal aid of Family Court case management

As discussed above, effective case management can assist to maintain cost effective litigation.  Litigants, practitioners, court officers and some judges told the ALRC that, under existing, undifferentiated, inflexible Family Court case management, cases in which parties had limited resources were stretched or exhausted by multiple case events, non compliance and inflexible registry procedures.  Practitioners have stated that cases with four or more interim applications are likely to use up allocated funding before the matter is heard. Of the many hundreds of Family Court case files analysed by the ALRC, the median number of case events was higher for legal aid cases than for privately funded cases.  

One important development in resolving the above issues has been the Family Court’s ‘Magellan’ pilot program, which provides ongoing judicial management of certain cases alleging child abuse.  By agreement with the Attorney-General and with the support of Victoria Legal Aid and the Victorian Department of Human Services, all parties in such cases are legally aided and the Department and the Court provide an expert report on the matter.  The majority of cases resolved to date have been settled early in proceedings and within legal aid budgets.

Inhouse representation

The ALRC’s research confirmed a range of other studies that the majority of legally aided matters are assigned to private practitioners.  For example, in family law in New South Wales in 1998–99, 2851 matters (34 per cent) were handled by inhouse legal aid lawyers, while 5638 (66 per cent) were assigned to private practitioners.

The Justice Research Centre found that there were significant differences between LAC inhouse practices as to the types of issues involved in family law cases.
  The differences in the percentage of cases involving children was particularly significant. For example, while all Penrith and almost all Adelaide cases involved children’s matters, 35 per cent of Melbourne cases did not involve children’s matters.

By common consensus of practitioners, fee reductions have made it less viable for specialist private solicitors to continue to do legal aid work.  A Justice Research Centre study found inverse proportionality between solicitor experience and the amount of legal aid work undertaken.  In Managing Justice, the ALRC also cited a National Legal Aid survey of 260 private firms who do legal aid family law work.  The results showed ‘a noticeable exit from legal aid work by private legal practitioners in Australia’.
  Specifically, the survey showed:
· 52 per cent of firms surveyed did less legal aid work in 1998–99 than they had done in 1994–95 and many firms reported that they no longer did any legal aid work at all; and

· while the number of partners in the respondent firms had shown almost no decrease, there had been a noticeable decline in the number of partners doing legal aid work and there had been a similar decline in the number of employed solicitors with over ten years experience doing legal aid work.

In the context of the declining availability of specialist, private, legal aid lawyers, the ALRC’s research and consultations and the preliminary findings of the Justice Research Centre suggested a number of benefits from inhouse representation: 

· Inhouse cases resolve more quickly (median 4 months) than referred cases (median 6 months).

· Support by inhouse social workers is readily available. Inhouse lawyers have particular experience in family violence and child abuse cases. 

· The inhouse ‘community’ of lawyers allows workshopping between lawyers of differing levels of experience and supervision where appropriate.

· The level of payment to private solicitors does not permit the intensive representation demanded by such cases.

· There are economies of scale within inhouse practices. For example, duty solicitors not only assist unrepresented litigants, but may appear in interlocutory hearings for all inhouse matters listed on a particular day. Such economies of scale are similar to those which have prompted corporations to rely more heavily on inhouse counsel in recent years.
 

Consequently, the ALRC recommended that LACs should develop effective mechanisms for identifying priority cases and clients in family law matters.  Such priority clients should be assigned to inhouse legal aid lawyers wherever possible.  Where an inhouse lawyer is unable to act for a priority client referral should only be made to private practitioners who are experienced in family law work (Recommendation 43). 

The ALRC also recommended that LACs in conjunction with law societies and bar associations should approve panels of lawyers to act in priority family law cases.  Payments should be structured so as to retain the services of specialist family law practitioners.  In that regard, legal aid commissions also should consider establishing a pro bono scheme in which participant panel lawyers who provide set agreed pro bono services are paid at a commensurably higher rate for performing other legal aid work (Recommendation 44).

Targeting limited legal aid

The capacity to offer limited, targeted services is crucial to the efficiency of LACs.  A fast, limited grant of legal aid often can resolve the major issues in a case.  Such grants are particularly important to stabilise urgent issues, such as where one parent allegedly abducts or refuses to return a child to the principal carer parent.  Not surprisingly, Justice Research Centre studies show that clients perceive outcomes more favourably if achieved early in the proceedings.  

ALRC research suggested that unrepresented litigants in the Family Court are significantly disadvantaged in negotiating a settlement, and that where parties have representation they are more likely to attempt, and to be successful in, negotiations to resolve the matter.  The converse is that unrepresented litigants are less likely to resolve their dispute through negotiation and more likely to have the matter dismissed or discontinued, or to withdraw or have a default judgment entered against them.

Submissions to the ALRC supported early stage of matter funding, but also stressed that such stage grants should not be used as a screening process for applicants or to force clients to settle inappropriately under threat of legal aid not being available for more advanced stages of litigation.  A number of submissions, including that of National Legal Aid, also supported the development of a new, non uniform capping system.

The ALRC therefore recommended (Recommendation 45) that the Family Law and Legal Assistance division of the federal Attorney-General’s Department, in consultation with legal aid commissions, should develop new procedures for assessing and imposing funding limits upon legally aided, family law cases.  The recommendation stated that such new procedures should ensure that: 

· ‘stage of matter’ grants focus on early opportunities for case resolution, including negotiations aimed at the resolution of a dispute, the preparation of preliminary stages of litigation or particular PDR processes, and obtaining evidence such as medical reports; 

· uniform caps are replaced by capping procedures directed at particular stages or events in the individual case;

· exceptional additional payments are available in cases approved at director level as requiring funds beyond the cap for a certain stage and provision should be made for such payments to be drawn from the separate fund for expensive, complex cases, as stated in recommendation 41; and 

· stage limits and caps, set for particular legally aided clients remain strictly confidential.

In its response to Managing Justice, the Australian Government accepted this recommendation with the exception of the establishment of a separate fund for expensive, complex family law cases.

Family property disputes

ALRC research and consultations revealed that the median income of self-funded parties in the ALRC’s Family Court case sample was $35,000.  The ALRC stated that these figures do not indicate that ‘middle-Australia’ can afford the Family Court process.  Indeed, litigation may dissipate much of the matrimonial property through legal expenses.

In Managing Justice, therefore, the ALRC recommended that LACs should review their practices to allow for grants of aid to be made for family law property matters subject to a charge levied on the property in dispute (Recommendation 46).  In response to this recommendation, the Australian Government stated that it supports the provision of legal assistance in property matters but considers that other matters may be more urgent and should be given greater priority, for example, matters in which a child’s safety or welfare is at risk, the applicant’s safety is at risk, there is an immediate risk of removal of a child from, or to a more remote part of, Australia, or there is a need to preserve assets.  The Government also noted that the Commonwealth guidelines, which came into force on 1 July 2000, allow LACs to act in family law property matters where each party’s equity does not exceed $100,000, and that many LACs already impose a contribution on clients which is secured by an equitable charge over property in dispute in family law matters.

The ALRC also recommended that LACs should investigate establishing self-funding arbitration schemes for family law property disputes with a fee calculated by reference to the value of the property in dispute (Recommendation 47).  This recommendation was effectively implemented by the Family Law Amendment Act 2000 which revised the provisions for arbitration in family law so that people can opt to have their property matter arbitrated.  In its response to Managing Justice, the Australian Government noted that funding has been provided to Legal Aid Queensland and the Legal Aid Office (ACT) to trial arbitration schemes for property disputes under the Family Law Act as part of those LACs’ primary dispute resolution programs.
Administrative law cases

In federal administrative law cases, legal aid is largely confined to veterans’ matters.  There is limited assistance for migration, refugee and social security cases.  Federal funds are also provided for assistance through the Immigration Advice and Application Assistance Scheme (IAAAS), veterans’ advocacy organisations and welfare rights centres.  In administrative law matters, the government pays for the cost of departmental review processes and review tribunals, for government inhouse and agency advocates and for legal aid for certain applicants.  Managing these cases therefore necessitates viewing the process as a whole.

Immigration and refugee matters

The ALRC noted that legal aid is generally not available for immigration and refugee cases.  The ALRC learnt that the Immigration Advice and Application Assistance Scheme (IAAAS) does not provide funding for all cases previously covered by legal aid. Some critics have also stated that IAAAS does not always provide quality advice and representation. 

The ALRC recommended that the Department of Immigration and Multicultural Affairs should reconsider IAAAS funding and priorities. Assistance should be available for the preparation of protection visa applications and/or applications to the Refugee Review Tribunal in cases where there is a strong likelihood of the applicant ultimately qualifying for the visa—for example, where the applicant is from a country with a high success rate for protection visas. Assistance should also be provided for cases before the AAT concerning visa cancellation and deportation. Selection criteria for firms and agencies receiving IAAAS funding should have regard to practitioners’ experience in migration, refugee and administrative law matters (Recommendation 48).

In its response to Managing Justice the Government stated that it does not accept this recommendation.  The Government does not consider that IAAAS funding and priorities should be subject to any significant change and is satisfied that existing procedures adequately ensure the quality of services available from providers receiving IAAAS funding.  

Veterans’ affairs cases

Applicants for legal aid in veterans’ affairs cases are subject to a merits test, but they are not subject to a means test, nor requested to make any contribution.  Research indicates that such cases receive legal aid, but in decreasing numbers in recent years.  

Legal aid in veterans’ matters is targeted to representation at a hearing, rather than the reconsideration, primary review or interlocutory AAT stages.  The ALRC frequently was told of veterans’ cases taken through lengthy review processes when the only issue was a medical one and this could have been clarified by securing an early, independent medical report.

Consequently, the ALRC recommended that Commonwealth legal aid guidelines should be modified to allow limited grants of aid in veterans’ matters to clients who satisfy a merit test, to be available for the purposes of paying for necessary early disbursements, such as medical reports conducting initial negotiations and drafting correspondence to the Department of Veterans’ Affairs in respect of refused applications which have a strong likelihood of success on review (Recommendation 49).  In response to this recommendation, the Australian Government noted that the current Commonwealth legal aid guidelines permit funding to be granted for non-complex and complex war veterans’ matters.  In relation to non-complex matters this funding provides for up to $2,500 for the following costs and disbursements:

· a maximum of 10 hours for work up to and including the second preliminary conference (including all attempts to settle the matter);  

· up to 2 medical reports;

· a maximum of 12 hours work for the hearing (including all preparation and either the costs of a solicitor or the fees of a barrister for appearing at the hearing); and

· witness expenses. 

The ALRC also recommended that the Department of Veterans’ Affairs, the Repatriation Commission and LACs should cooperate to establish panels of agreed medical experts and processes for the early resolution of disputes (Recommendation 50).  In its response, the Australian Government stated that it supports the establishment of processes for the early resolution of disputes in veterans’ matters but does not consider the establishment of panels of agreed medical experts is necessarily the most appropriate way to achieve this outcome.  The Government noted that in the course of revising the operation of the War Veterans’ Legal Aid Scheme during 1999, the Attorney-General’s Department considered whether panels of agreed medical experts should be established for war veterans’ matters.  However, responses from legal aid commissions and ex-service organisations revealed concerns about natural justice for veterans, in that the establishment of panels of agreed medical experts would restrict access to a medical practitioner of choice.   

Social security matters

Social security appeals to the AAT receive legal aid funding for preparation, evidence gathering and submissions in very limited circumstances.  LACs are not able to make targeted grants to obtain medical reports.  Government funded medical evidence is limited to reports by general practitioners contracted by Centrelink, usually from Health Services Australia.  The ALRC was told that these reports are often inadequate, with medical conditions—particularly psychiatric conditions—often overlooked.  

National Legal Aid noted that most disability support pension (DSP) claims were quickly conceded by Centrelink when legal aid was more readily available for assistance and medical evidence.  In the two years to December 1999, Legal Aid NSW obtained medical reports, including psychiatric reports for 33 DSP applicants at a total cost of $23,945.  In the event, 32 of these cases were conceded by the department before the AAT hearing.

The reintroduction of early, limited grants of aid in social security matters was supported by the National Welfare Rights Network in its submission and in all other submissions which addressed the issue.  The ALRC further noted that regular communication between the Social Security Appeals Tribunal and the Department of Family and Community Services regarding tribunal practices may improve the quality of information before the tribunal at early stages in proceedings and assist in producing timely, appropriate case resolution.  

Therefore, the ALRC recommended (Recommendation 51) that Commonwealth legal aid guidelines should be modified to allow limited grants of aid in social security matters, to clients who satisfy the means and merits test, to be available for the purposes of:

· paying for early necessary disbursements, such as medical reports;

· conducting initial negotiations and drafting correspondence to Centrelink in respect of refused applications.

Unrepresented litigants (‘litigants in person’)

Some litigants choose to represent themselves.  Many cannot afford representation, do not qualify for legal aid or do not know they are eligible for legal aid, and are litigants in matters which do not admit contingency or speculative fee arrangements.  They may believe they are capable of running the case without a lawyer, may distrust lawyers, or decide to continue unrepresented despite legal advice that they cannot win.

Difficulties for litigants
The ALRC’s survey of unrepresented litigants in the Family Court and AAT revealed the variety of unrepresented litigants, their differing understandings of the process and reasons for lack of representation.  Many of those who were unrepresented wanted or needed some advice and assistance.  Other unrepresented litigants felt adequately assisted by the court or tribunal, were confident and satisfied with the case outcome they secured for themselves, and/or felt that a better outcome had been achieved without lawyer assistance. 

Not all unrepresented litigants need assistance with all aspects of their case.  The ALRC found that problems faced by unrepresented litigants and applicants vary, depending on their individual capabilities, the complexity of the proceedings, whether they are applicants or respondents, and the extent of assistance available by advisers or court staff. 

Difficulties for courts

When only one party is unrepresented, a primary difficulty can be maintaining the perception of impartiality.  Judges need to ensure that all relevant evidence is heard, relevant questions asked of witnesses, and that the unrepresented party knows and enforces their procedural rights.  The represented party may see such judicial intervention as partisan, and judges must ensure they do not apply different rules to unrepresented parties.  Where both parties are unrepresented, the parties may be difficult to control, the case disorganised and wrongly construed.  The difficulties associated with lack of representation have been set down in several judgments and reports on the justice system.
 

‘Unbundling’ legal assistance

In Australia and overseas, public legal advice agencies provide a diverse range of limited or ‘unbundled’ services in an effort to help a broader class of applicants.  Such services have been criticised as ‘second rate’.  Certainly, they are not a substitute for legal representation and expanded use of such schemes can carry professional risks, as set down below.  Even so, high level usage of the schemes suggests that they serve an important function, providing assistance that otherwise may not be available.  

Unbundled assistance can be provided by telephone or personal attendance, in pamphlets, via the internet, and in information services such as community education seminars.  Such assistance is generally, but not always, provided by qualified lawyers.  The services rely heavily on pro bono services by lawyers.

Legal Aid Qld has drawn from the Ontario model
 and is developing ‘strategies and procedures to ensure that every person who approached Legal Aid Qld for legal assistance receives some form of support’.  Family law clients can receive conferencing, initial and ongoing family law advice and self-help kits regarding consent orders and self-representation.  

Legal Aid NSW and Legal Aid Qld websites provide basic answers to questions, with referral information for further legal assistance. Guides or kits to assist parties with specific, common court procedures are also offered by LACs.  CLCs play a major role in providing unbundled services. Many focus on particular areas of law which fall outside the ambit of LACs.  Some CLCs, such as welfare rights and immigration rights centres offer specialist advice services.  There are clearly benefits in CLCs offering a complementary range of services, rather than overlapping services with LACs.  The ALRC encourages such programs and considers that a coordinated approach by LACs, CLCs and courts to the development of self-help programs would enhance their efficacy.

Unbundled services are already provided by courts, tribunals, legal aid agencies and law firms.  Decision support systems are also being used within federal government agencies to improve the consistency of departmental decision making.

The expanding volume of legal information available on the internet is becoming a significant source of legal assistance for litigants, as well as for those in the legal profession. CLCs, LACs and other such organisations have internet home pages which provide legal information assistance as well as information on their areas of practice, office locations and contact details. Governments, courts and tribunals also provide assistance and information through their websites.

To improve access to legal information on the internet for those without legal training, the ALRC recommended that the Attorney-General’s Department should establish a ‘first port of call’ online information service to act as a central point of reference and referral for anyone seeking general information on a civil legal matter (Recommendation 52).  

In its response to this recommendation, the Australian Government noted the Attorney-General launched Australian Law Online on 21 June 2001, which comprises: a ‘first port of call’ website at www.law.gov.au for all information and services provided by the Commonwealth Attorney-General’s Department; ‘Family Law Online’, a national family law and referral website accessible from www.law.gov.au; ‘The Family Law Hotline’, a free confidential telephone information service for people requiring assisted access to the full range of information available on the Family Law Online website; and ‘The Regional Law Hotline’, an enhanced telephone hotline service using the Family Law Hotline infrastructure.  The Regional Law Hotline provides family law system information as well as basic legal advice for people living in designated rural and remote areas throughout Australia.

Unbundling issues and risks

In ALRC consultations, private practitioners described how their clients increasingly see unbundled services as a product in the legal marketplace.  Clients often prepare their own documents with the assistance and oversight of lawyers, gather their own evidence and appear for themselves at interlocutory case events.  Such clients are more likely to reserve their limited funds for representation at the hearing if this becomes necessary. 
Consultations and submissions were supportive of such practices, but often with reservations.  There are risks in the provision of such services.  If a practitioner has not acted for a client continuously in a matter, he or she may not be sufficiently informed of all relevant issues and may inadvertently give advice that is incomplete or wrong, or is misunderstood by the client, exposing the practitioner to an action for professional negligence.  The lawyer’s limited professional responsibility for the matter may not be understood unless lawyers place themselves on and remove themselves from the court record at the appropriate times.  

The Law Reform Commission of Western Australia has noted that new retainer arrangements may be necessary in providing unbundled services that give lawyers immunity from liability.
  Such issues deserve careful consideration by professional associations and governments.

Conflict of interest

The incidence of conflict of interest is high in LACs because of the number of employed solicitors within the ‘firm’ and the diversity of practice areas.  Unbundling increases the risk of conflict as many more clients are assisted.  Instances of conflict of interest are now more readily identified because of computer record management in LACs.

In family law cases, conflict of interest may be manufactured by disaffected and manipulative litigants who seek advice from a range of different sources in order to ‘conflict out’ the other party.  In one case described to the ALRC as ‘typical’, the father sought advice from Redfern and Marrickville CLCs and Legal Aid NSW.  The mother was thus unable to get assistance from any of these sources and eventually found a private solicitor to represent her.  The extent of this problem is not clear.  

The traditional means of preventing or resolving a conflict is by the use of so-called ‘Chinese walls’ separating the different offices or divisions of a firm.  The ALRC was told that LACs already follow procedures to separate inhouse and referred client files.  However, the ALRC found that LACs would benefit from rethinking law and practice regarding conflict of interest.  Areas where improvements could be made include:

· developing legislation and guidelines which identify those situations in which a conflict of interest occurs and which preclude the conflicted party from assistance or representation by an inhouse legal aid solicitor;

· developing administrative arrangements which minimise the occasion for conflict by effectively separating confidential information held by drop in advice, duty and casework administration, and administration between legal aid commission branch offices and different divisions within LACs; and  

· prioritising the determination of legal aid applications where an applicant for legal aid is referred to a private solicitor for reason of conflict of interest, to minimise the disadvantage caused to such parties. 

Therefore the ALRC recommended that LACs, legal services commissioners and legal ombudsmen and law societies should consult to clarify and develop procedures for identifying dealing with and preventing the occurrence of conflicts of interest in legally aided matters (Recommendation 53).  

Conflict of interest within LACS should also be clarified in legislation. National Legal Aid supported such a proposal in their submission to the ALRC.  In Managing Justice, the ALRC recommended that Federal and State governments should legislate to clarify that conflict of interest in LAC cases only occurs where casework is undertaken for both clients.  Limited advice or assistance provided to a person by a solicitor employed in a LAC should not create a conflict of interest in circumstances where another solicitor employed by the LAC acts for another party in dispute with the person providing no confidential information has been or is at real risk of being disclosed (Recommendation 54).  In its response to Managing Justice, the Australian Government stated that it did not support this recommendation. 
Coordinating legal services

The coordination and management of advice, information and assistance is critical for effective legal aid delivery and avoidance of conflict of interest.  Better national coordination of legal aid and the need for improved coordination between legal service providers was confirmed to the ALRC in consultations and submissions.  

Therefore, in Managing Justice, the ALRC recommended that LACs, community legal centres and law societies should develop a process for coordinating and exchanging information among legal (and appropriate non-legal) service providers (Recommendation 55).  The recommendation stated that this should include the following: 

· Provision of one-stop advice where the advice provider is accountable for providing an adequate response to a given inquiry. Such advice provider should be able to contact other organisations, panels of specialist legal aid and private practitioners and refer back to the client with the correct advice.

· Apportionment of work to LACs, community legal centres and other service providers according to resources and expertise. 

· Continued development of registers of experts, including experts relevant to family and civil matters. 

· Coordination of community legal education, information, administrative innovation and continuing legal education for staff. 

· The exchange of information and education about processes, programs, kits and classes which various service providers use as self-help schemes for unrepresented litigants. 

The referral ‘roundabout’

A further problem associated with unbundling, which can reflect a lack of coordination of services, is that clients seeking assistance from public legal service agencies often experience a legal advice ‘roundabout’, as they are referred from one CLC or LAC office to another.  

Although there is some shared information, the ALRC found that there was often little coordination of service delivery, sharing of case and practice data, or referral cooperation between LACs, CLCs, and Aboriginal and Torres Strait Islander Legal Services.  Therefore, in Managing Justice the ALRC recommended that LACs should develop a comprehensive referral directory for legal and non-legal advice and services in each State and Territory (Recommendation 56).  Such directories should be made available to advisers and the public, on the internet and in printed forms.  Each directory should include:

· information as to avenues of legal advice, dispute resolution, and related referrals such as relationship and drug and alcohol counselling, community and emergency housing and refuge, ethnic support and interpretation services, domestic violence, trauma and torture services;

· relevant government departments and officers;

· specialist and approved lawyers who accept legal aid work, initial free consultations and contingency fee arrangements; and 

· should be designed to complement the law handbooks produced by CLCs.

Assistance by paralegals

The use of non-lawyers has been particularly successful in CLCs.  In the context of legal aid, there are a number or CLCs (such as Springvale Legal Service in Melbourne and Kingsford Legal Centre in Sydney) which function cooperatively with a university clinical legal education program.

In Managing Justice, the ALRC noted that the Monash-Oakleigh Legal Service in Victoria, in conjunction with Monash University, which recently launched the ‘Family Law Assistance Program’.  This program holds classes to train litigants to represent themselves in the Family Court, or to resolve their dispute via mediation or conciliation.  In addition, each person is helped by a law student and a social work student from Monash University as part of its Clinical Legal Education program.  
The ALRC found that while expansion of the current use of non-lawyers in CLCs and LACs is generally supported, practitioners observed that work appropriate for non-lawyers should be confined to instructing counsel in court or lower level tribunal advocacy. It should not extend to interlocutory court appearances.  The need for adequate supervision also was stressed.

The ALRC recommended that LACs should use employed paralegals and/or law students in internship programs, to assist applicants to complete legal aid applications (Recommendation 57). 

The ALRC further recommended that federal government should evaluate the Family Law Assistance Program to determine whether it should expand the program nationally (Recommendation 58).  In its response to this recommendation, the Australian Government noted that the Attorney-General and the Chief Justice of the Family Court of Australia agreed in July 2000 on a joint evaluation of the Family Law Assistance Program, particularly the Family Court Support element.  The results of the evaluation indicated that the Family Court Support Program is sufficiently successful, especially in qualitative terms, to support the continued funding of the program and for a possible expansion to some other Family Court registries should additional funding become available.  The report identifies the Parramatta and Newcastle Registries in NSW and the Brisbane Registry in Queensland as possible locations.

Court assistance schemes

Unrepresented litigants often find court processes, premises and registry procedures confusing.  In order to help address this, many courts offer assistance to unrepresented litigants, such as court orientation and referral services and information on website.

Court assistance schemes provide assistance and orientation in court.  These services are provided to all courts in Victoria, including Family Court registries, by the Court Network.  The Court Network Family Court program has been operating for nine years in the Melbourne and Dandenong registries.  The Network may assist either or both of the parties.  Volunteers act as a link between lawyers and clients, the client and the court or between parties; work in conjunction with the Australian Federal Police, sheriffs and court security to assist in protection of the parties; and provide ‘hand holding’ support which is so often needed.  The service employs a proactive ‘outreach model’.  Volunteers approach parties in waiting areas who appear ‘lost’; provide company or emotional support to those in distress or who are worried about their safety; provide information on court processes and referrals to legal or community assistance agencies; or arrange child care.  In certain circumstances, the Court Network has assisted with the handover of children for contact.  The volunteers do not give legal advice, but can explain basic court procedures and expectations. 
The expansion of the Court Network was supported in consultations and submissions to the ALRC.  Consequently, the ALRC recommended that the Family Court should establish and fund Court Network schemes in all registries.  The schemes should be integrated with the information desk and the LAC duty lawyer schemes and coordinated by LACs with CLCs utilised for the sourcing and training of volunteers (Recommendation 59).  In response, the Government stated that the question of developing Court Network schemes in all Family Court registries is one that will be examined by the Government as funding allows.  

Contingency fees and litigation lending

Contingency fees, delayed billing arrangements and litigation lending provide financial assistance to those who can not otherwise afford legal services.  In Managing Justice, the ALRC stated that it supported an extension of litigation lending and contingency schemes in federal jurisdiction—provided such schemes are carefully controlled to protect consumers and the administration of justice.  However, the ALRC did not support the introduction of contingency fees based on a percentage of the outcome in any matters.  The ALRC notes that many states and territories recently have prohibited or restricted contingency fee schemes as a reaction to the ‘public liability crisis’.  

Legal expenses insurance

Managing Justice also included a discussion of legal expenses insurance (LEI).  In 1999, the NSW Law Foundation released a report based on its experience in developing, promoting and marketing a LEI product in Australia that provides useful documentation of existing LEI schemes.

In DP 62, the ALRC suggested that an LEI scheme developed for Commonwealth employees might serve as a model for other large employer groups or unions to encourage the growth of LEI.  Submissions generally were supportive of LEI as a concept; however, there was little active support for the ALRC’s proposal in particular and the ALRC concluded that it was premature for such a scheme to be established.  

The ALRC noted instead that the federal Government could make an important contribution in this area by creating the predictable costs environment necessary for successful LEI (as evidenced in Germany and elsewhere) by implementing event-based scales, particularly in the area of family law.
  

Tax deductions for legal expenses

The ALRC, the federal Access to Justice Advisory Committee (aka the Sackville Committee), the Trade Practices Commission (as it then was), and the Senate Legal Aid Inquiry have all recommended that the availability of tax deductibility for litigation expenses be reviewed to ensure just and equitable tax treatment of those expenses.
  

Tax deductions for legal expenses are seen to be a public subsidy—providing indirect legal assistance to business.  Legal expenses incurred by businesses will usually be tax deductible as legal activity engaged in by a company is likely to be related to its income producing activities.  Legal expenses of individuals are less likely to meet the relevant tests, since the areas in which individuals seek advice or take legal action are less likely to be characterised as directly related to gaining assessable income, and may fall under capital or private and domestic exclusions.

The operation of the tax laws in this regard is said by some to produce unfair or undesirable consequences.  There have been calls to increase direct subsidies in the form of legal aid and to restrict indirect subsidies, as tax deductible legal expenses are termed.  Many submissions to the 1998 Senate Legal and Constitutional References Committee on Legal Aid argued against tax deductions for legal expenses.
 

Having considered the various competing arguments, the ALRC concluded that concerns about equity of funding for legal assistance should be met by improving the resourcing of the public and community sector, rather than by creating an exception to an established principle of tax law on the basis that it affects the business sector differently from individuals.  The ALRC concluded that there were no clear policy reasons to justify special limitations on one category of deductible expenses—in this case legal expenses—over and above other deductible expenses, and that tax deductibility of legal expenses should not be altered or abolished.  

Pro Bono Legal Services

There are many pro bono legal services schemes operating throughout Australia.  Some are attached to courts and others organised through practitioner associations and CLCs, and organisations such as the Public Interest Advocacy Centre and the Public Interest Law Clearing House.  Many lawyers also provide pro bono services in individual cases outside such schemes.

The value of pro bono work done by lawyers in Australia is difficult to quantify.  However, on figures supplied to the ALRC, it was concluded that the pro bono contribution is very significant.
  (See below the National Task Force’s estimation of the pro bono contribution by Australian legal practitioners.)  

Pro bono work is encouraged but not mandated by legal professional associations in Australia.  In DP 62, the ALRC floated the idea that practitioners might be required to complete a mandatory component of pro bono work each year, and that pro bono work be part of the course requirements of university law students.  While there was general support for pro bono schemes, there was strong opposition to mandatory pro bono work.  

Among other things, there was strong concern expressed that mandatory pro bono work might be seen as a means to relieve governments of their legal aid funding responsibilities.  Others submitted that mandatory schemes were contrary to the ‘voluntarist’ ethic of pro bono work and that such requirement could discriminate against smaller firms which lack the financial capacity to provide free services.  It was also argued that mandatory pro bono work would place a requirement on lawyers beyond that required of any other professionals or service providers in Australia.  

The ALRC acknowledged these criticisms of mandatory pro bono work.  Nevertheless, the ALRC found that in a climate in which lawyers have a poor public image and in which the financial and professional imperatives of practice are increasingly demanding, it is timely to emphasise the ‘service ideals’ that are meant to characterise the legal professionalism.  The ALRC also saw considerable merit in the American example, which emphasises the important ethical nature of pro bono legal service.
  

Therefore, the ALRC recommended that legal professional associations should urge members to undertake pro bono work each year in terms similar to that stated in American Bar Association Model Rules of Professional Conduct, Rule 6.1 (Recommendation 37).  In its response to this recommendation, the Australian Government noted its strong support for encouraging pro bono practice, including through the organisation of the First National Pro Bono Conference in August 2001, the establishment of the Attorney-General’s National Task Force, and the incorporation and funding of the National Pro Bono Resource Centre (which was the central recommendation of the Task Force report).  

The ALRC further recommended that in order to enhance appreciation of ethical standards and professional responsibility, law students should be encouraged and provided opportunity to undertake pro bono work as part of their academic or practical legal training requirements (Recommendation 38).  In response to this recommendation, the Australian Government noted that the National Pro Bono Task Force examined the activities that law schools are currently engaged in to promote pro bono and included in its report a discussion paper on means to promote further a pro bono ethos in law schools.  This matter will now be followed up as part of the activities of the National Pro Bono Resource Centre.  
The Report of the National Pro Bono Task Force

As noted above, the National Pro Bono Task Force presented its final report to the Attorney-General on 14 June 2002.  The report sets out an ‘Action Plan’ to achieve national co-ordination and development of pro bono legal services in Australia. 

Defining ‘pro bono’

The National Pro Bono Task Force (the Task Force) utilised a broadly inclusive definition of ‘pro bono legal practice’.  However, although the Task Force did not need to specify the precise contours of pro bono practice, it was nevertheless influenced by a number of shared assumptions about the principles that should underpin the organisation and provision of pro bono legal services, including that:  

· Pro bono practice is not a substitute for legal aid.

· The design and provision of pro bono services should be driven by client needs.  The provision of pro bono services should not be driven by what lawyers are prepared to offer.  Rather, there is an urgent need to ‘map client needs’.
· Pro bono clients should expect, and receive, the same high quality of service as all other clients.  
· Pro bono practice is a voluntary activity, deriving from the legal profession’s service ideal, and is a shared responsibility involving individual practitioners, law firms, peak professional bodies, courts, law foundations and others.  
· In the interests of a fair and efficient justice system, there is an important role for government in encouraging and supporting—but not controlling—pro bono initiatives.  For example, governments might: (a) assist in overcoming some of the structural barriers to pro bono work (eg, filing fees and other court-related costs and disbursements), (b) provide resources to facilitate coordination and enhancement of pro bono services, and (c) encourage pro bono practice by taking into account evidence of a record of such ‘good professional citizenship’ as a factor in awarding tenders for government legal work.  

Patterns of Pro Bono Practice

The Taskforce reported that, according to the Australian Bureau of Statistics,
 solicitors donated approximately 1.8 million hours and barristers a further 489,000 hours doing pro bono work in 1998–99—services worth at least some hundreds of millions of dollars in cash terms.  

The Taskforce noted that it often suggested that pro bono work is mainly the preserve of the large commercial law firms located in the capital city CBDs.  However, a survey of some small-to-medium firms in rural and regional New South Wales (conducted on behalf of the Task Force by lawyers and law students at Malleson Stephen Jaques) found that most of the solicitors contacted were undertaking very high levels of pro bono work, ranging from two to seven hours per week.  

Despite the scale of activity, the Task Force found that it is clear that much of the pro bono work in Australia takes place in an unstructured—even disorganised—manner.  The Task Force concluded that there is no doubt that pro bono services would benefit greatly from better coordination, more information and education, and the introduction of some best practice management principles.

The Task Force’s Approach

The Task Force identified a list of specific needs, aims and projects, including among other things: 

· the improvement of communication and information-sharing among pro bono providers; 

· the active promotion of a strong pro bono culture in Australia, commencing at law school and continuing through all levels and styles of professional practice; 

· the development of clear, consumer-oriented standards of professional practice for insertion into the Law Council of Australia’s proposed National Conduct Rules, to guide lawyers undertaking pro bono work;

· the creation of a ‘best practice’ management handbook and other guides and material to encourage and enhance pro bono practice;

· the removal of a variety of structural barriers to pro bono practice;

· the negotiation of protocols regarding inter-professional cooperation in pro bono efforts; 

· the commissioning of solid empirical research to underpin reform efforts, such as a client-centred ‘needs and pathways’ study; and 

· the facilitation of partnership opportunities—across the different parts of the legal profession, as well as between lawyers and other community organisations, professions and business enterprises.  

The Task Force also spent considerable time addressing in particular the key issue of the mismatch between client needs on the one hand, and the supply (and accessibility) of pro bono legal services on the other.  All of these matters are expressed in the final report’s Recommended Action Plan. 

The Recommended Action Plan

The Recommended Action Plan set out 5 primary actions:

Action 1. Establishment an Australian Pro Bono Resource Centre: The Task Force considered the potential value of the establishment of an ongoing body such as a secretariat or centre that would stimulate and encourage the development, expansion and co-ordination of pro bono services, as well as offering practical assistance for pro bono service providers (and potential providers). The Taskforce considered that the Centre would play the key roles of facilitating pro bono practice and enabling the collection and exchange of information.  Therefore, the Taskforce strongly recommended to the Attorney-General that the Government initiate and provide financial assistance for the establishment of an Australian Pro Bono Resource Centre.

The Australian Government supported this recommendation and has committed $1 million over four years to support the establishment of the Centre, and other recommendations from the Taskforce report.  The National Pro Bono Resource Centre (NPBRC) was incorporated in October 2002, and is responsible for organising the 2nd National Pro Bono Conference, to be held in Sydney on 20-21 October 2003.  

Action 2. Producing a Best Practice Handbook for Managing Pro Bono Law: A survey of metropolitan law firms (also by Mallesons Stephen Jaques) indicated strong support for the development of a ‘Best Practice’ management handbook, to encourage and enhance the provision of pro bono legal services. The Task Force recommended that such a Handbook should include practice, ‘how to’ advice on such matters as:

· promoting a pro bono culture within a firm (or at the Bar);

· pro bono as an aspect of recruitment and retention of top staff; 

· models of pro bono practice (ad hoc referrals, participation in a regular scheme, specialist public interest practice, etc);

· meeting educational and training needs to support pro bono programs;

· budgeting, accounting, taxation and record-keeping issues;

· quality assurance programs;

· risk management, including identification of potential conflicts of interest; and 

· access and marketing schemes, including through the use of websites.  

The Task Force suggested that given the other tasks and responsibilities of the NPBRC in its start-up phase, responsibility for the production of the Handbook might be tendered out to a third party.  A Pro Bono Good Practice Guide and Resource Kit is currently in production.  

Action 3. Supporting client-focussed research: Specifically, the Task Force recommended the initiation of research into—the nature and scope of clients’ pro bono needs; and mapping client pathways to accessing pro bono legal services. The aims of the project would be to:

· enable the supply of pro bono services to be aligned more closely with demand for those services;

· gain a better understanding of the pathways clients utilise to obtain pro bono assistance, and the perceived problems in gaining access, so that steps can be taken to maximise access;

· encourage community agencies, who are often the first port-of-call for clients, to think carefully and creatively about how pro bono services can most effectively meet client needs.

Current NPBRC research projects include mapping pro bono in Australia, multi-tiered pro bono relationships, models of legal service delivery for consideration in the design of future pro bono projects and improving indigenous access to pro bono.

Action 4. Developing National Professional Practice Standards for Pro Bono Legal Services: The Task Force stated that it did not believe that there is a need for a separate comprehensive Code of Practice governing the provision of pro bono services. Once a practitioner undertakes to provide legal professional services, the governing standards should be identical regardless of fee-paying status (whether full fee, reduced fee, speculative fee, or no fee). However, the Task Force did believe that pro bono clients should be expressly assured of this position in a professional practice rule. Because many pro bono clients are disadvantaged in social, economic and/or political terms, they may wield less power than other clients in directing the conduct of their matters. A guarantee that they will not be receiving ‘second class’ services, but rather the same high level of services that all clients are entitled to expect, is thus an important statement for the legal profession to make. 

The Task Force recommended that the Law Council of Australia, with the assistance of the NPBRC, should develop the suggested pro bono practice provisions as soon as possible, for inclusion in its own Model Rules, and to serve as a model for state and territory professional associations and other bodies responsible for professional practice standards.  The NPBRC is currently working with the Law Council of Australia on this project.  

Action 5. Fostering a Strong Pro Bono Culture in Australia: The Task Force acknowledged that it is essential to complement the recommended Actions outlined above with sustained efforts aimed at fostering a strong pro bono culture in the Australian legal profession, commencing at law school and meaningfully supported at all levels of continuing professional practice. This action would include encouraging law schools to support programs that (a) highlight the legal professions’ service ideal and promote a pro bono legal culture, and (b) enable students to acquire high order professional skills and a deep appreciation of ethical standards and professional responsibility.

The Task Force also encouraged:

· State and Territory admitting authorities to recognise that pro bono placement work meets the practical legal experience requirements within formally taught PLT courses;

· State and Territory admitting authorities to continue the policy of giving approval for practitioners within community legal centres, legal aid offices and the like to act as principals for purposes of supervising articles and employment requirements for admission; and 

· the Australasian Professional Legal Education Council (APLEC) and the Consultative Committee of State and Territorial Admitting Authorities, as part of the current review of PLT standards, to consider whether there should be any compulsory component (practical or reflective) of the curriculum which highlights the legal profession’s service ideal and promotes a pro bono culture.   

The Council of Australian Law Deans, the NPBRC, and State and Territory admitting authorities, where appropriate, would all have responsibility for the implementation of this action.  Current NPBRC projects include an on-line guide to pro bono opportunities, especially useful for younger lawyers and smaller law firms; a pro bono referral directory; publication of a Guide covering expectations, skills and pro bono opportunities for law students; a guide to volunteering at CLCs; and utilisation of experienced pro bono solicitors to mentor isolated staff of publicly funded legal service providers.
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� The ALRC noted that a Justice Research Centre research project into family law cases for the federal Attorney-General profiled the ‘typical’ family law case and litigant and how such cases are resolved: see R Hunter Family law case profiles (1999) Law & Justice Foundation, Sydney, para 445. The second stage of the project provides comparisons of the legal services provided to self-funding and legally aided family law clients: see R Hunter Legal Services in Family Law (2000) Law & Justice Foundation, Sydney. 
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� See S Parker, Courts and the public (1998) AIJA, 166; Re Morton; Ex parte Mitchell Products Pty Ltd (1996) 21 ACSR 497; Rajski v Scitec Corporation (unreported) NSW Court of Appeal 16 June 1986 (Samuels JA); In the Marriage of Sadjak (1992) 16 Fam LR 280 and Dietrich v R (1992) 109 ALR 385.


� Ontario Legal Aid have developed a pilot unbundled services model to provide legal advice and support for individuals who do not qualify for higher priority legal aid. Area directors issue special two hour duty counsel authorisations to eligible legal aid clients with low priority matters to get advice or assistance drafting documents at specific stages of negotiations or court process to enable them to represent themselves. Ontario Legal Aid has also introduced an expanded duty counsel pilot model that allows for a duty counsel to assume carriage of a case and represent a client over several court appearances. The models are presently under assessment.


� Law Reform Commission of Western Australia, Review of the civil and criminal justice system: Consultation paper—Litigants in person, unreasonable and vexatious litigants (March 1999), 15, quoting Lord Woolf, Access to justice: Interim report to the Lord Chancellor on the civil justice system in England and Wales Lord Chancellor's Department London 1995, 129.


� See Law Foundation of NSW Legal expense insurance— an experiment in access to justice Law Foundation of NSW September 1999, 43.


� See also Managing Justice, Chapter 4.


� Senate Legal and Constitutional References Committee Inquiry into the Australian legal aid system -- Third report Senate Printing Unit Canberra June 1998, 185.


� See Senate Legal and Constitutional References Committee Inquiry into the Australian legal aid system -- Third report Senate Printing Unit Canberra June 1998.


� The Law Society of New South Wales, utilising data from their 1997–98 practising certificate survey, estimated the amount of pro bono work at around 63,000 hours, or about $74 million in value. The New South Wales Bar Association valued the pro bono work they referred to barristers in federal matters in 1998–99 at around $85,000. The ALRC’s empirical research on Family Court matters showed that many privately funded clients received some pro bono assistance from their lawyers. In cases funded by legal aid a larger proportion of the time spent on the case was uncharged.


� In the United States pro bono service has emerged as an ethical aspiration. Every State has some provision in its rules of professional conduct focussing on the responsibility of each lawyer to provide pro bono public service. Thirty seven States have rules identical or similar to the American Bar Association (ABA) Model Rule which sets out the responsibility of lawyers to seek to provide the equivalent of one week’s pro bono services per year: see American Bar Association Standing Committee on Pro Bono and Public Service Comments on professional responsibility of lawyers as set forth in rule 6.1 of the Model rules of professional conduct 3rd ed Center for Professional Responsibility ABA <http://www.abanet.org/scripts/oop/qfullhit?CiWebHitsFile=%2Fcr%2Fbillings1%2Ehtml&> (26 July 1999).


� Australian Bureau of Statistics, Legal Services Industry 1998–99, Report No 8667.0 (18 August 2000).  
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