The Secretariat

Legal and Constitutional References Committee

Parliament House

Canberra ACT 2600

Wednesday, August 20, 2003

Dear Sir/Madam

Re: Submission by Inner City Legal Centre to the Inquiry into Current Legal Aid and Justice Arrangements

Thank you for the invitation to make a submission to the References Committee’s inquiry on current legal aid and access to justice arrangements.

Inner City Legal Centre has been operating since 1980 and is located in Darlinghurst in the inner city area of Sydney. It is a company limited by guarantee and is managed by a voluntary Board who meet monthly. The centre is staffed by a full time and a part time solicitor, a part time coordinator, and a part time bookkeeper and a large group of volunteer solicitors and law students. The centre is funded through the Community Legal centres funding program administered by the Legal Aid Commission of NSW. Our office

accommodation is subsidised by South Sydney Council, although the extent of the subsidy is now uncertain as a result of council boundary changes. 

The Centre gives initial advice to residents and workers in the inner Sydney area and also provides advice, where appropriate to people from the northern areas of Sydney, as there is no legal centre servicing those areas. We also provide advice and representation to gay, lesbian and transgender people beyond these geographic boundaries. While the inner

city area of Sydney has become increasingly affluent, it is still characterised by a high population of homeless and transient people many of whom have a mental illness or a drug or alcohol addiction. There is also substantial public housing in Woolloomooloo, Surry Hills and the Rocks within our catchment area.  

The Centre opens from Monday to Friday, including evening advice services on Tuesdays and Wednesdays staffed by volunteer solicitors on a rostered basis. The Wednesday evening advice service is run in conjunction with the Gay and Lesbian Legal Rights Service, and advice is also provided in the area of family law and employment law. On Tuesday evenings advice is provided in the areas of minor criminal and traffic matters, credit and debt, motor vehicle accidents, consumer complaints, compensation, and wills and estates.

Much of the Centre's casework is one-off legal advice and referral. Some clients will need no more than initial advice Others are commonly referred for additional assistance from specialist legal centres, the Legal Aid Commission (including Prisoners and Mental Health Advocacy Service), Chamber Magistrates or private practitioners. The Centre provides ongoing representation in discrimination, unfair dismissals, victims compensation, some criminal matters and some civil matters.

We would like to make the following comments in relation to the Committee’s terms of reference based on our experiences:

(a) the performance of current arrangements in achieving national equity and uniform access to justice across Australia, including outer metropolitan, regional, rural, and remote areas.

1. As there is no community legal centre between Darlinghurst in central Sydney and Wyong on the Central Coast of NSW, the Inner City Legal Centre has always had a high demand for services from residents of the northern areas of Sydney. Although this area of Sydney has higher than average incomes, there are still many individuals on pensions and benefits, or who are unemployed, who are unable to afford private legal advice or

representation. If they have a legal problem in a matter where the legal aid commission does not provide advice or representation, or where the legal aid commission is unable to assist because of a conflict of interest, the only option is to seek advice from a community legal centre. As a small centre we struggle to cope with the demand from the large area from which we draw clients, and we have lengthy delays for appointments. A

four to six week delay for an appointment in employment and family law matters is common, and people have to travel long distances for their appointment.

2. This centre has a large number of gay and lesbian clients and is a member of the Same Sex Domestic Violence Interagency. Men and some women who are victims of domestic violence perpetrated by their same sex partners do not have access to the Domestic Violence Court Assistance Schemes that operate in many local courts in NSW, as these schemes have policies focussed on the needs of women who are the victims of violence by their male partners. 

(b) the implications of current arrangements in particular types of matters,

including criminal law matters, family law matters, and civil law matters

1. Like many community legal centres, this Centre provides some advice in the area of family law but does not provide representation. The means and merits tests imposed by the legal aid commission, and the high cost of private legal representation, mean that there are many self represented litigants in family law matters involving children. These clients often seek assistance with the preparation of documents or advice on court

procedure. While we recruit volunteer solicitors with expertise in family law, there is a limit to what can be achieved in one evening appointment. Staff solicitors do not have sufficient expertise in the area to assist, and our experience is that none of the pro bono programs offered by the Law Society or larger law firms provide assistance in family law matters. 

The other main difficulty in family law matters is that legal aid commission solicitors are unable to advise or act for many people who are otherwise eligible for legal aid because the legal aid commission has a conflict of interest. The legal aid commission often refers such people to community legal centres. We assist people to complete an application for

legal aid, but even in the inner city it can be difficult to find a solicitor willing to take on a legally aided family law matter.

CASE STUDY

Mr M  has been separated for his wife for several years. In that time he has spent time in prison and in hospital and has been homeless and lost contact with his former wife and three children. He now has secure accommodation and is healthy and wants to re establish contact with his children, but he has been unable to locate them. The legal aid commission could not assist Mr M because of a conflict of interest. Inner City Legal

Centre assisted Mr M to prepare an application for legal aid for a private solicitor to act for him to make an application to the Family Court for a location order, and contact orders. Legal aid has been granted, but the private solicitor who originally accepted the referral has now declined to act. It is the view of the private solicitor that the matter is so complex that it is unlikely that any private solicitor would agree to take it on

as a legally aided matter, and that it is the type of matter that a salaried legal aid commission solicitor needs to do.

We appreciate the provision of free telephone and on site interpreters from both the Commonwealth Translating and Interpreting Service and the NSW Community Relations Commission. Even for people with reasonable conversational English, it can be difficult for them to understand legal concepts without the aid of an interpreter. Another difficulty in providing family law advice is that we use the services of volunteer solicitors in the evenings, but interpreters are not available in the evenings from the Commonwealth Translating and Interpreting Service. The Community Relations Commission does make interpreters available in the evenings but the will not provide interpreters where a client has a problem involving Commonwealth law.

2. In NSW grants of legal aid from the Legal Aid Commission of NSW are only available in civil law matters in a very limited list of matters, unless the client is accepted to be “a person at special disadvantage”. The effect of this policy is that only people on a very low income, with few assets, who have a diagnosed disability that makes it difficult to deal with the legal system, can access legal aid in most civil law matters. In the area of employment law we have a very high demand for advice and representation, particularly in relation to unfair dismissals, unfair contracts and underpayment of wages. There is a 21 day time limit for filing a claim for unfair dismissal in both the NSW and Australian Industrial Relations Commission, and claims are processed quickly in both jurisdictions, but we have a four to six week delay for appointments with our volunteer employment solicitors.

CASE STUDY

Ms S is a single parent separated from her husband who was employed with a firm for eight and a half years. She became pregnant unexpectedly and experienced morning sickness for some weeks. Following this her employers began to find fault with her performance and ultimately dismissed her when she was six months pregnant. Ms S believed that the faults found with her performance were spurious, and that her performance was no different from the previous eight and a half years and she made a claim for unfair dismissal. Ms S was not earning a high income (less than $600 per week gross) prior to her dismissal. She had held no other employment, had been dismissed without a reference, and it was highly unlikely that she could find employment while she was pregnant. Inner City Legal Centre is acting for Ms S, but with only two solicitors we can only take on a very limited number of matters such as this.

In civil law matters we frequently refer clients to the pro bono services offered by the large law firms and the Law Society of NSW. The availability of these pro bono services is extremely valuable and greatly extends the range of people who can receive assistance. A difficulty we sometimes experience with pro bono referrals is that the firms are likely to have a conflict of interest and be unable to act if the other party in the dispute is a large corporation or a government department or agency.

3. In criminal law matters, the duty solicitor scheme operated by the Legal Aid Commission of NSW at Local Courts means that people on low incomes do have access to legal representation. At Inner City Legal Centre we act in some criminal matters where it appears that the client may need more intensive assistance than a duty solicitor is able to offer with their heavy load of clients. For example, clients who are transgender, have a mental illness, or drug or alcohol addictions. We frequently and successfully make representations on behalf of these vulnerable clients for charges to be withdrawn, and provide assistance obtaining references and investigating treatment or diversion programs. We also provide advice through our evening advice service to people who have been charged with drink driving and other traffic offences as the legal aid commission does not act in such matters

(c) the impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services, and levels of self representation

1.Inner City Legal Centre is very fortunate to have a large contingent of volunteers, particularly in proportion to the numbers of paid staff (just under three full time positions). The large numbers of volunteers we attract is largely due to our proximity to the city and two universities. While we appreciate the contributions made by all our volunteers, we are also acutely aware of the limitations of services provided by volunteers: their family, work and study commitments inevitably clash with their volunteer commitments at times, and it is common at our centre to have no one at the reception answering telephones and taking appointments because of the absence of a rostered volunteer student, or to have a room full of anxious clients of an evening and the rostered volunteer solicitors cancelling at the last moment.

2. In recent years the Commonwealth government has imposed greater reporting and accountability requirements on community legal centres. While we realise the importance of accountability for the expenditure of public funds, the staff time spent in the development and implementation stages of the new reporting and data provision requirements has been disproportionate in terms of the funds received and the size of the organization. Given that community legal centres pay relatively low salaries to legal staff, often work from free or subsidised office space, and make extensive use of volunteer services, the grants made to legal centres are generally acknowledge to produce “value for money”. It is vital that as many of our resources as possible can be devoted to service provision in the areas of advice and casework, community legal education and law and policy reform activities. The more intensive accountability requirements also place a greater burden on our volunteer Board.

Yours faithfully

Natalie Ross

Solicitor

On behalf of Inner City Legal Centre
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