Submission to the Senate Legal and Constitutional  Committee:

Inquiry into Legal Aid and Access to Justice
The Murray Mallee Community Legal Service (MMCLS) is a regional and remote community legal service funded by the Commonwealth Attorney General’s Department.  We provide free legal information and advice, and community legal education to disadvantaged members of the community who live in the Northern and Southern Mallee in Victoria and South Western NSW.  Our Service provides a freecall telephone advice line for our entire catchment area, appointments in our office in Mildura and conducts regular outreach appointments in Swan Hill, Balranald and Robinvale.  The Service comprises a generalist legal advice program, a Women’s Outreach Service, a court based support service for people applying for Intervention Orders in the Mildura Magistrates’ Court and a catchment wide community legal education program.  We have been providing these services to our community since 1996.

MMCLS believes current legal aid and access to justice arrangements are failing to deliver legal assistance to meet the need that exists in the community.  This is exacerbated in rural, regional and remote areas of Australia, where the limitations of the current legal aid system are compounded by issues of distance and isolation which act as further barriers to access.
Our experiences of the inability of Legal Aid in its current form to facilitate access to justice for disadvantaged members of the community are detailed under the appropriate terms of reference.

(a) the performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in outer-metropolitan, regional, rural and remote areas;

· Representation

In our regional and rural area MMCLS witnesses and experiences great difficulties  accessing solicitors willing to undertake legally aided work.  In our community there is a limited pool of legal practitioners, and this is particularly small in the field of criminal practice.  Increasingly firms in the area have discontinued their criminal practice because of the large amount of work involved in preparing for these matters.  Due to the disparity between legal aid reimbursements and the actual cost of doing the work required for a criminal law matter there is little incentive to continue a criminal law practice.  When compared to the level of income that can be generated from commercial charges for legal services it is unsurprising that many firms, struggling to remain viable during the current economic downturn, are choosing to do fee paying work at the going rate.  

There is no alternative pool of solicitors who have a legal aid practice, or a local Legal Aid office, as in metropolitan areas.  In addition to this the most experienced solicitor advocates in town are usually focusing on the income generating part of their practice and the legally aided cases are often run by members of the firm with less experience and/or skill.

In our rural and regional context there are also significant issues in relation to conflicts of interest, particularly when the situation is such that only two solicitors in Mildura and two solicitors in Swan Hill are prepared to take on legally aided matters.  This means that many clients, who have a history of contact with the criminal law system - as victims, offenders and co-offenders - are unable to access legal representation locally due to the tiny pool of criminal law practitioners available.
This is of particular concern for clients who are applying for Intervention Orders that are contested by the defendant.  These applicants, usually women, are entitled to be legally aided, but most of the firms in Mildura do not take on this work due to the low level of legal aid reimbursement and those that do have a criminal advocacy practice are more often than not in a conflict of interest situation and therefore unable to assist.

· Minor Assitance
Most Legal Aid offices offer a minor assistance service, whereby clients who need one off legal advice or information are able to see a Legal Aid solicitor without cost.  In our catchment area clients who are in need of this kind of legal assistance have few free of charge options.  MMCLS provides advice only assistance to a great deal of clients – we see up to 40 clients per week across our region – but those who are unable to access a timely appointment with our service are forced to either pay for legal advice or go without it. 
· Community Legal Education

In capital cities Legal Aid run a number of innovative Community Legal Education (CLE) programs to assist people with self help solutions and self representation.  These programs include Self Represented Litigants Workshops for people with matters in the Family Court and Traffic Offences in the Magistrates’ Court.  People in our community are unable to attend these workshops, due to the large distances involved in traveling to Melbourne (7 hours drive, 12 hours bus).  This means that people living in rural and regional areas are even further disadvantaged when they are forced to represent themselves in the Family or Magistrates’ Court.

(b) the implications of current arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters;
· Civil Law Matters
The current Legal Aid system has no real capacity for civil action.  In Legal Aid offices, minor assistance contacts may generate letters of demand or letters of offer in relation to minor civil matters like recovering costs in motor vehicle accidents, recovering property from former co-tenants and settling debts.  In our area, where there is no Legal Aid office, this kind of assistance can be provided by MMCLS and financial counselors, but demand far outstrips our capacity to meet it.

· Family Law Matters
The current cap on funding for family law matters has meant that in a large number of cases seen by us at MMCLS the Legal Aid funding runs out long before the action is completed.  This problem is compounded by a significant number of self-funded parents, mostly fathers, who persist in seeking Family Court intervention to vary and revoke contact and residence orders for many years after the orders have been finalized.  
We see large numbers of mothers with Family Court orders making them resident parent, whose ex-partners continue to seek different orders in the Family Court once the mother’s Legal Aid funding has run out.  In the majority of these cases, we are unable to negotiate with the non-resident parent to reach a non-litigated outcome and have to assist the resident parent to represent herself at the contested hearing.  A great deal of these non-resident parents continue to retain a privately funded solicitor.
These recurrent problems with the level of Legal Aid funding in Family Law matters are not redressed by the current trend towards a greater reliance upon court counseling and mediation to resolve family law disputes, as access to these services is dependant on a Family Court order requiring the family to participate.

· Criminal Law Matters
As mentioned above there is a significant problem in regional areas in accessing solicitors willing to undertake Legally Funded criminal law matters.

In part due to this phenomenon, but also due to the limited criteria for grants of assistance in not guilty pleas in the Magistrates’ Court, there is an increased reliance on guilty pleas, despite the existence of a legal defense or exculpatory evidence.  We see a direct financial pressure on innocent defendants to plead guilty to avoid cost of representation.
In addition, duty lawyers - who are funded by VLA in metro areas, but are volunteer local solicitors in our major centre – do not do any work for intervention order applicants.  The duty lawyer is usually approached by the defendant in these matters.  This means that applicants have no advice, the duty lawyer acts for the defendant to contest the matter and most solicitors in town will not take on contested hearing for the applicant as they mistakenly believe that legal aid is unavailable for these types of cases.
(c) the impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of self representation.

As a result of low Legal Aid funding, and our remote location in relation to the nearest Legal Aid office, MMCLS has had to pick up the slack in ensuring that financially disadvantaged people are able to attempt to access justice.  

MMCLS runs CLE workshops that are run by Legal Aid in metropolitan areas, we give large amounts of assistance to clients who would otherwise be assisted by Legal Aid were there an office around, we have developed and staffed programs at the Magistrates’ Court to assist intervention order applicants due to lack of assistance from legal aid funded solicitors, we do a great deal of in depth case work for family law matters for low income parents once legal aid funding runs out and self funded parents continue to pursue the matter in the Family Court.

The role that MMCLS has taken on, in compensating for the lack of service in our catchment from Legal Aid, is not recognized in our funding arrangements.  It significantly detracts from our ability to perform many of the functions that are considered to be ‘core business’ for a community legal service.  Our capacity to be involved in community development and law reform, to produce legal rights publications and undertake advocacy for the most disadvantaged members of our community is eroded by the high level of demand for direct legal services which directly results from the current inadequate provision of Legal Aid funding and services in general and to our region specifically.
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