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On 17 June 2003, the Senate referred the following inquiry to the Senate Legal and Constitutional References Committee for inquiry and report by 3 March 2004. 

Terms of Reference
The capacity of current legal aid and access to justice arrangements to meet the community need for legal assistance, including:

(a)   the performance of current arrangements in achieving national equity and uniform access to justice across Australia, including in outer-metropolitan, regional, rural and remote areas;

(b)   the implications of current arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters; and

(c)   the impact of current arrangements on the wider community, including community legal services, pro bono legal services, court and tribunal services and levels of self-representation.

Current situation

In New South Wales, about 47% of cases in the local courts involved people with no lawyers. In the Family Court of Australia it is over 40%, and in the Federal Court, it is approximately 31%.  These were recent sediments (August, 2003) expressed to the press by Law Society President, Kim Cull. Ms. Cull went onto say that the numbers resulted in longer and more costly proceedings. Ms. Cull, determined that cutbacks in legal aid funding over a number of years, resulted in many people not receiving legal aid and had no choice but to represent themselves. 

The Commonwealth decided who qualifies for legal aid for matters such as family law, migration and refugee cases, and in 1997 the Federal Government drastically cut funding. 

Statistics and references of fact
The Family Law Council (2002) report into child protection and family law highlights the following points:

· Child protection issues, including domestic violence (James 1994, Laing 2000, Tomison 2000), are a central part of the Family Court’s workload.

· The current system relies on states to provide child protection services but these services are overloaded and oriented to state legislation so many cases are not investigated.

· Proceedings with respect to a child at risk may be taking place in the criminal justice system, the Youth Court and the Family Court to contradictory effects.

· Children are being seriously abused and killed because of the system.

The Sole Parents Union recommends that victims of violence (in excess of 82% are women) have access to legal aid in all court proceedings failure.
Federal Government’s cuts to Legal Aid, which have occurred over the last few years have had a negative impact on women’s’ abilities to protect themselves and their children within Family Court proceedings (Rendell et al, 2000)
In Family Court matters, legal aid is mostly provided to women and children (Hunter, 1999). Parker (1999) states:

“…it is highly likely to be legally aided female clients who seek the assistance of the Family Court to protect children from experiencing violence directly or indirectly and to protect themselves from domestic violence. The less cautious approach of the Family Court since the Reform Act to matters involving allegations of violence, particularly at an interim level, combined with the restrictions to the provision of legal aid since 1996, have…created the potential for the interests of children involved in Family Court disputes to be severely compromised”(Parker, 1999).
The Family Court’s (1999) research into the impact of legal aid cuts on self-represented litigants identified the following: 

The main findings for the 721 cases where one or more parties were not represented were:

· legal aid was refused or withdrawn before or during the hearing for one or both parties in 20% of cases; 

· the unrepresentative party was male in 55% of cases, female in 28% of cases and in 17% of cases both parties were unrepresented; 

· a party withdrew from the proceeding when legal aid was withdrawn or refused in only 11 cases; 

· parties were assisted by a duty solicitor in only 8% of cases, and by a legal representative acting pro bono in only 4% of cases when legal aid was withdrawn; 

· in 81% of cases, the JJRR indicated that in his or her opinion the unrepresented parties would have been assisted by legal representation; 

· in 75% of cases the JJRR indicated that in his or her opinion the other party would have been assisted if the unrepresented party had had legal representation; 

· in only 39% of cases did the unrepresented party understand the proceedings fully, in the opinion of the JJRR; and 

· in 80% of cases the JJRR indicated that the Court would have been assisted and/or the children's best interest promoted if one or more of the parties had been represented.

The findings indicate that proceedings are unduly delayed and drawn out by lack of representation.  The findings also show that parties are being disenfranchised in their access to the law by the lack of legal aid. The Sole Parents Union strongly recommends that the issues presented above are in grave need of attention for the betterment of access for the disenfranchised of our community’s, particularly women with children who are fleeing domestic violence and are trying to establish an environment which is in the best interests of their children.  
Indirect gender bias 
There is an indirect gender bias operating in the way that grants of aid are allocated. Merit is assessed on a basic system of “check boxes” under the heading of establishing whether there is a "genuine dispute". 
If a woman is to leave with the children first and apply to legal aid she will be denied any formal residence/contact order as there will be no “genuine dispute” from legal aid’s perspective.

This puts the woman, especially one who has left a violent spouse in a very precarious position. She either allows visitation of the children without the benefit of an order from the court in place or therefore worries about the possibility of non-return of the children, or she denies the father contact. Many women realize the benefit of having both parents involved in the children’s lives but wish the added security of a court order and approved visitation schedule.

Should a woman choose to deny contact, the man will get legal aid as a matter of course and the check box “genuine dispute” is ticked. She is even at risk of the man applying to a court for return of the children and thus the tables will be turned upside down with her being labelled uncooperative before any real proceedings occur. This can happen even upon an initial inquiry to legal aid in which she might be told her situation does not warrant a grant of aid.
If the parties get to a legal aid conference the "right" to contact for the father dominates the process. There is almost no legal aid to litigate about the terms of contact arrangements - eg. Whether it should be overnight or supervised. This really only happens where there is evidence of sexual abuse. It seems ironic that when women want to give contact, but propose appropriate conditions, they are either forced into "standard" arrangements or find themselves acting for themselves in the Family Court. 

Women will be told by their solicitors to settle at a legal aid conference if the father is requesting "standard contact" (i.e. every second weekend, half the school holidays and perhaps some other occasions). If the woman refuses to agree to this she will be judged unreasonable and therefore will not get further aid. Therefore, solicitors who are aware of this push their clients to settle believing this to be in their best interests. The clients come away feeling brow beaten and unheard. They have not even seen the outside of the Family Court. 

If the woman applies for legal aid after this, or before, she will be refused on the basis of merit because what she is proposing (i.e. a refusal of contact or a more limited arrangement, is not considered reasonable). The reasonableness of the man's proposal in the factual context of his relationship is not assessed. 

This seems to be a fundamental flaw in the guidelines. It is just the party who is applying for legal aid who is judged under the merit test. Their precise proposal has to be considered reasonable. The fact that their main purpose is to oppose an unreasonable (and maybe dangerous) Court application from the other party does not seem to be considered. In our view that should be the test. Is it reasonable for the legal aid applicant to oppose the proceedings or proposal made by the other side? The detail of their final position can be negotiated during the processes that should follow. 
This was the situation in one of the case studies mentioned in a case presented to a legal centre in Queensland, where the client had an adverse Family Report; she was not given the opportunity to oppose the husband’s last minute application for change of residence notwithstanding the fact that she had always been the primary care.  Women are frequently representing themselves in these cases because they fail the legal aid merit test. This may occur simply because they are in breach of an order or because of the view taken in a family report.
There is an irony here. Where the women have a strong defence which is easy to see they can get legal aid and a lawyer. Where the defence is more subtle and requires a re-examination of the original order and an exposure of the extent of violence in the case, they are refused legal aid and must argue the case themselves. These women are already dealing with huge personal stress in their lives. 
The Sole Parents Union recommends that the human rights to safety of targets of violence be upheld within the family law and criminal and civil courts through access to sufficient legal aid funds to secure a safe outcome.

The Sole Parents Union also strongly recommends that the committee take into account the submissions of the CSMC and Illawarra Legal Centre. 
Similarly, the Sole Parents Union recommend that legal aid guidelines be reviewed to properly take into account a history of domestic violence:- 

· where a woman alleges violence and wants to formalise contact arrangements through a court order, legal aid should be granted; 

· careful consideration should be given to valid reasons why a mother may seek to grant less than standard contact to a violent man; 

· there should be a consideration of the need to oppose the case of the other party without simply assessing the apparent reasonableness of the precise proposal of the legal aid applicant. 

In summary, The Sole Parents Union recognises and maintains that the reduction in federal legal aid funds since 1997, has had a serious impact on the rights of adults and children who are victims of violence. It is evident that it is extremely harder for women and children, who are victims of domestic violence to access and achieve safety and due process in the legal system of Australia because of a lack of legal presentation due to lack of legal aid funding.  
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