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About NCSMC:

The National Council of Single Mothers and their Children was formed in 1973 to advocate for the rights and interests of single mothers and their children to the benefit of all sole parent families, including single father families.  

NCSMC formed to focus on single mothers’ interests at a time when women who were pregnant outside marriage were expected to give up their children for adoption by couple families and there was no income support for parents raising children alone. Today most single mothers are women who have separated from a partner. Issues of income support, child support, paid work, housing, parenting, child-care, family law, violence and abuse continue as concerns to the present day.

This submission focuses on issues raised by the second term of reference with particular attention to the situation of mothers and their children who have violent ex-partners.
(b) the implications of current arrangements in particular types of matters, including criminal law matters, family law matters and civil law matters; and
Targets of violence need legal representation in order to effectively participate in the legal system. Exposure to violence can have serious long-term consequences which impair a victim’s capacity to represent themselves (Taft 2003). Further, victims of violence who self-represent have to question and be questioned by a person who has terrorized and violated and degraded them. Some women have been so traumatized that they are unable to attend the court, with the consequence that they are excluded from access to the law. 

NCSMC recommends that victims of violence have access to legal aid in all relevant court proceedings.

The Family Law Council (2002) report into child protection and family law highlights the following points:

· Child protection issues, including domestic violence (James 1994, Laing 2000, Tomison 2000), are a central part of the Family Court’s workload.

· The current system relies on states to provide child protection services but these services are overloaded and oriented to state legislation so many cases are not investigated.
· Proceedings with respect to a child at risk may be taking place in the criminal justice system, the Youth Court and the Family Court to contradictory effects.

· Children are being seriously abused and killed because of the system failure.

· These failures are exacerbated when litigants are forced to self-represent.

NCSMC recommends that the recommendations of the Family Law Council (2002) report on child protection be adopted, with the recognition that domestic violence is also child abuse and that all family law cases involving violence should be referred to a Family Violence Unit within the family law system to assist investigation and determination of cases.  

A key part of the Magellan project (Brown et al 1998, 2001) was the extension of uncapped legal aid to all parties. Having legal representation protected the legal rights of all parties and resulted in quicker resolution of cases involving child abuse and many fewer seriously traumatized children.

Women whose ex-partners use violence are typically faced with responding to the violent person’s repeated applications to the court (ALRC 1995; Rhoades et al 1999, 2001; Rendell et al ) which uses up legal aid allocations, sometimes leaving women stranded without representation in the middle of the trial. This seriously limits their capacity to protect themselves and their children from a violent partner. The cap on legal aid is unrealistic and quickly exhausted. 

A further issue is that legal aid lawyers are not sufficiently accountable to clients for the expenditure.  A further issue is that some legal aid lawyers do not accept the instructions of their client but act on their own initiative.
The test for access to legal aid of the likely success of the application functions against women who are trying to keep their children safe from contact with an abusing ex-partner. The ‘right to contact’ culture in the Family Court works against mothers being able to keep their children safe and also works against their access to legal aid.  

Requiring victims of violence to mediate with their ex-partner as a condition of access to legal aid pressures mothers to agree to arrangements they know are unsafe for their children (Rendell et al 2001). Such pressure functions against the best interests of the child when mothers agree to unsafe arrangements, and increases the likelihood that the matter will be returned to the court in the future (ALRC 1995).
NCSMC recommends that all parties to proceedings in the Family Court involving abuse or violence allegations should have access to legal representation.
NCSMC recommends that victims of violence not be forced to mediate with their abusers as a condition of access to legal aid.

NCSMC recommends that providers of legal services provide clients with itemized details of expenditure and enable the client to have some control over which legal needs the legal aid should be prioritized to meet.
The Family Court’s (1999) research into the impact of legal aid cuts on self-represented litigants identified the following: 

The main findings for the 721 cases where one or more parties were not represented were:
· legal aid was refused or withdrawn before or during the hearing for one or both parties in 20% of cases; 

· the unrepresented party was male in 55% of cases, female in 28% of cases and in 17% of cases both parties were unrepresented; 

· a party withdrew from the proceeding when legal aid was withdrawn or refused in only 11 cases; 

· parties were assisted by a duty solicitor in only 8% of cases, and by a legal representative acting pro bono in only 4% of cases when legal aid was withdrawn; 

· in 81% of cases, the JJRR indicated that in his or her opinion the unrepresented parties would have been assisted by legal representation; 

· in 75% of cases the JJRR indicated that in his or her opinion the other party would have been assisted if the unrepresented party had had legal representation; 

· in only 39% of cases did the unrepresented party understand the proceedings fully, in the opinion of the JJRR; and 

· in 80% of cases the JJRR indicated that the Court would have been assisted and/or the children's best interest promoted if one or more of the parties had been represented.
The research findings indicate that proceedings are unduly delayed and drawn out by lack of representation.  The findings also show that parties are being disenfranchised in their access to the law by the lack of legal aid.
Dewar et al (2000) note that litigants in person seriously impede the court’s function and additional legal aid would have a beneficial impact.

In summary – the reduction in federal legal aid funds since 1996 has had a serious and adverse impact on the human rights of adult and child victims of violence. It has become harder for women and children who are targets of family violence to achieve safety through legal processes because they have less access to legal representation.  Lack of legal representation leads to delays, outcomes which leave targets exposed to continuing risk of harm. Some victims have been unable to attend court or participate in proceedings because the violence has affected their capacity to do so and they are unable to be represented by a qualified legal practitioner.
NCSMC recommends that the human rights to safety of targets of violence be upheld within the family law and criminal and civil courts through access to sufficient legal aid funds to secure a safe outcome.
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