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Executive Summary

The Australian Plaintiff Lawyers Association is a national association concerned with the protection and enhancement of the rights of injured people. APLA has approximately 1,700 members nationwide, most of whom are plaintiff lawyers. It is estimated that our members represent approximately 200,000 injured people each year in Australia.

APLA is concerned that the lack of Legal Aid for civil claims across Australia has meant that many injured people are unable to receive fair compensation for their injuries and that the negligent parties who caused their injuries are not held responsible for the consequences of their actions. APLA is further concerned that if negligent parties are not held responsible then standards of safety in our community will fall, resulting in a higher overall injury rate.

As our expertise lies in the area of personal injury litigation we restrict our comments to Legal Aid for civil claims. We will not address Legal Aid as it applies to other areas of law.

APLA’s submission will focus on the lack of available funds for legal aid in civil cases and the role that “no win, no fee” fee arrangements play in the overall community.  

Access to Justice

Access to justice is essential for all criminal and civil matters. There must be adequate access to justice if there is to be equity in the community.  Justice Ronald Sackville, as Commissioner for Law and Property, in 1975 said:

“Processes of law are of very great importance in everyday life … something approaching equal access to those processes is required if the social and economic disadvantages suffered by Australians is to be overcome.”

Justice Sackville concluded that where one party to a dispute does not have access to the legal system, the ability to obtain proper redress is frustrated.  If a number of people suffer from the same problem, they have little chance of overcoming those problems and there is a danger that they will be subjected to systematic exploitation based on their inability to resist the practices perpetrated upon them.  

Importantly, Justice Sackville recognised that the role of law is not confined to resolving disputes between individuals.  The effect of the legal process in the broader sense is to accommodate competing interests and to facilitate change. 

Unless all interest groups have access to legal resources to press their claims, the less powerful will find their interests ignored or suppressed.  It was no accident (at that time) that groups which had not had legal assistance readily available to them had not been able to secure changes that markedly improved their collective position.

The comments by Justice Sackville were made in 1975, but are still relevant and pertinent at this time.  

Who is Responsible?

Responsibility for providing access to justice falls on the Federal, State and Territory governments.  The report by the National Legal Aid Advisory Committee, 1990, concluded that Federal, State and Territory governments are “the creators and administrators of the law and justice systems and the custodians of public interest and access to justice.”  

The functions and responsibilities of government give rise to two duties:

1. To ensure the fair and effective application of the law;

2. To ensure that Australian legal systems are administered in a fair and effective manner.

Legal Aid in Australia

Federal Legal Aid has been available of a kind since early this century.  Law Society schemes existed in each State throughout Australia from about 1933. 

Senator Lionel Murphy stated, on 25 July 1973:

“The government … believes that one of the basic courses of the inequality to citizens before the law is the absence of adequate and comprehensive Legal Aid arrangements throughout Australia.”

History demonstrates Legal Aid resources have been steadily withdrawn from the community for personal injury actions since the mid 1980s.  The tables annexed to this submission demonstrate the dwindling Legal Aid that has been provided by State and Federal governments for personal injury matters.  See, for instance, that Legal Aid is not available in SA for civil claims at all.

The reality is that State and Federal governments have taken advantage of the fact that some lawyers are prepared to provide legal services on a “no win, no fee” basis.

In Queensland, for example, in the late 1980s and early 1990s, the Legal Aid Commission and the Queensland government became aware that in personal injury actions, some solicitors were prepared to provide legal services on a “speculative” basis.  To some extent, Legal Aid was provided for outlays, being the provision of medical reports and other expenditure during the course of the action.  

As the 1990s progressed, however, the Legal Aid Office acknowledged that not only would lawyers provide legal services on a speculative basis, but that many were also prepared to pay medical reports and outlays.  As a consequence, although some Legal Aid for medical reports, liability reports and expert witnesses is still technically available, the prospect of obtaining aid is remote.  The Legal Aid Office will generally require that the potential litigant investigate whether the lawyer (or another lawyer) is prepared to conduct the action on a “no win, no fee” basis.  

Table 3, 2002, annexed, demonstrates the current situation in broad terms throughout Australia.  For the most part, Legal Aid is no longer available for personal injury cases.  

The reality is patently clear.  

Federal and State governments have been prepared to shift the responsibility for the provision of Legal Aid and access to justice in personal injury (and civil matters broadly) onto the legal profession.  Lawyers who have been prepared to act for clients on a “no win, no fee” basis have replaced Legal Aid as providing access to justice. 

In that context, the comments of Mr Hockey, the Minister for Small Business, late in 2001 are hollow:

“Clearly, the enormous increase in claims in the creation of a “sue them for free” legal culture has done nothing to contain the problem … With the creation of the “no win, no fee” personal injury market, our justice system for individuals has been turned into a legal system for lawyers.”

And on a second occasion Mr Hockey stated:

“There is a very strong argument that the widespread reform of the legal profession in the last few years has failed and lawyers should not be able to advertise and not be able to provide services without charging … it’s not good enough for the legal profession to play on people’s vulnerability and try to take people for a ride, turning the legal system into a lottery system.”

The irony in this statement is that State and Federal governments have handed the responsibility for providing this access to the legal profession and actively encouraged it.  For the most part, it is the policy of the majority of State and Federal Legal Aid agencies to refer injured persons to lawyers to conduct the action on a “no win, no fee” basis.  This has been done as a replacement for the provision of Legal Aid, the responsibility of the Federal and State governments.

APLA is disappointed that currently in many states Legal Aid may be granted for criminal or family law matters when the client satisfies the merit and means test, but that Legal Aid funding is not available for personal injury claims if the injured person satisfies this merit and means test. APLA submits that access to Legal Aid funding should be made available to all members of the community irrespective of the nature of their legal problems, provided that they satisfy a merits and means test.

Perhaps even more fundamentally, APLA abhors the current attacks on "no win, no fee" lawyers by the very governments that have abrogated their responsibility to provide legal aid. The restrictions on the ability of personal injury lawyers to advertise in 4 jurisdictions, compounds the failure to properly fund legal aid. Not only are people denied access to justice without legal aid, they are denied access to a lawyer to even learn of their rights.

Moreover, these lawyers provide millions of dollars in pro bono advice to the indigent in the community every year. This will not be able to continue if people do not know who they can contact without fear of a sizeable bill.

In any event the notion underlying the attacks - that “no-win, no fee” gives rise to speculative litigation could not be more wrong. “No-win, no-fee” lawyers do not take cases that have little chance of success, in contrast to the old undiscriminating system where lawyers got paid up-front whether the case was strong or not. What that system does do is provide impecunious litigants with good claims the chance to get their cases to court, admittedly an anathema to those who would prefer to keep the courts as the preserve of the wealthy.
Recent English Experience

There has never been an attempt in Australia to investigate the “no win, no fee” legal system and to determine its adequacy or otherwise.

Recent English experience indicates a considered response to providing access to justice through conditional fee agreements.  The Woolf Report of 2001 carefully considers the various issues and reaches conclusions on an inadequate system.*  APLA recommends the Senate Committee review that report.
Conclusions

Fair and equitable access to justice in our society requires that all persons have equal access to the justice and Court system to access and enforce legal rights.  These rights include the access to compensation for personal injuries and other claims.  

The Federal, State and Territory governments have responsibility to ensure community access to justice in the legal system. 

Government in Australia has failed to provide adequate access to justice for injured persons.  Plaintiff lawyers, through the provision of legal services on a “no win, no fee” basis, have stepped in to fill the gap and give injured persons access to justice.  Government has taken advantage of the “subsidy” by plaintiff lawyers in further reducing Legal Aid for personal injury cases, to the point where it is now almost non-existent. 

There must be acknowledgement and recognition from the legislature and the public that the “no win, no fee” legal system provides access to justice for people who cannot otherwise afford that access.  

There must also be acknowledgement and recognition that plaintiff lawyers have replaced Legal Aid and taken responsibility for providing access to justice in many aspects of civil claims.

There must be sensible dialogue with government to investigate the “no win, no fee” system to ensure the public are provided with access to justice, including investigation of other alternatives.  It is essential that plaintiff lawyers are sensibly remunerated in high risk cases so as to provide people with “difficult cases” with access to the legal system.

If you would like more information on APLA’s position on the above issues please contact our office. We would be more than happy to provide you with further submissions on this issue.

Appendix

Table 1 – 1987 

	NSW
	Merit + means test but still give legal aid for personal injury

	VIC
	Merit + means but none for personal injury if liability is not an issue

	QLD, SA, ACT, NT & TAS
	Merit + means with aid available for personal injury matters

	WA
	Merit + means but not where liability has been admitted in full and it is clear that an award of damages will be made


Table 2a – Year Ended 30 June, 1994 (Legal Aid Approved)

	State
	Personal Injury
	Matters following death
	Professional Negligence

	NSW
	86
	29
	24

	VIC
	621
	75
	275

	QLD
	508
	37
	49

	SA
	84
	6
	85

	WA
	302
	43
	64

	TAS
	427
	48
	63

	ACT
	206
	5
	34

	NT
	80
	5
	11

	TOTAL
	2314
	248
	605


Table 2b – Year Ended 30 June, 1995 (Legal Aid Approved)

	State
	Personal Injury
	Matters following death
	Professional Negligence

	NSW
	43
	40
	12

	VIC
	493
	92
	256

	QLD
	726
	69
	76

	SA
	85
	14
	115

	WA
	247
	36
	63

	TAS
	439
	42
	72

	ACT
	90
	5
	17

	NT
	77
	4
	9

	TOTAL
	2200
	302
	620


Table 2c – Year Ended 30 June, 1997 (Legal Aid Approved)

	State
	Personal Injury
	Matters following death
	Professional Negligence

	NSW
	47
	39
	15

	VIC
	85
	21
	42

	QLD
	385
	58
	29

	SA
	3
	-
	4

	WA
	170
	32
	54

	TAS
	796
	56
	110

	ACT
	38
	2
	9

	NT
	111
	2
	35

	TOTAL
	1635
	210
	298


Table 3 – Personal Injury Approvals
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Table 4 – 2002 

	
	Pay Legal Fees
	Medical Reports
	Liability Reports
	Witness Expenses

	QLD
	No
	Maybe (merit + means)


	Maybe
	Maybe

	NSW
	No (unless special Disadvantage)
	No
	No
	No

	TAS
	No


	No
	No
	No

	SA
	No


	No
	No
	No

	WA
	Yes (merit + means – unlikely)
	Same
	Same
	Same

	NT
	Maybe


	Maybe
	Maybe
	Maybe

	VIC
	No


	No
	No
	No


About APLA

The Australian Plaintiff Lawyers Association (APLA) is a national association concerned with the protection and enhancement of the rights of injured people.  APLA has approximately 1,700 members nationwide, most of whom are plaintiff lawyers.  It is estimated that our members represent approximately 200,000 injured people each year in Australia.

APLA has branches in all Australian states and territories. 

APLA came into existence in 1993 and has participated in many major discussions concerning the rights of the injured, including the following:

· Senate Economics References Committee Inquiry into the Trade Practices Amendment (Liability for Recreational Services) Bill 2002

· Senate Economics References Committee Inquiry into the Impact of Public Liability and Professional Indemnity Insurance Costs Increases, 13 May 2002

· NSW Law & Justice Foundation’s Access to Justice and Legal Needs Project

· Productivity Commission, Public Liability Claims Management, Research Report

· Oral submission to the Senate Economics Legislation Committee regarding the Trade Practices Amendment (Liability for Recreational Services) Bill 2002 
· Oral submission to the Standing Committee on Employment and Workplace Relations Inquiry into Aspects of Workers Compensation 
· NSW Government’s Standing Committee on Law and Justice Review of the Motor Accidents Compensation Act 1999 (NSW)

· Submissions following the Review of the Law of Negligence, made to most state and territory governments 

· Personal Injuries (Liabilities and Damages) Bill, the Personal Injuries (Civil Claims) Bill and the Legal Practitioners (Advertising and Costs) Bill 2002 (NT)

· Civil Liability Bill 2002 (WA)

· Submission on issues raised in Discussion Paper Road Standards and the Legal Duties of Road Authorities, 12 July 2002
· Submission to the Inquiry to Review the Law of Negligence, 2 August 2002
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