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Reply To:
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17 December 2003

The Secretary

Senate Legal and Constitutional Committee

Room S1, 61 

Parliament House

CANBERRA   ACT  2600

Dear Madam,

LEGAL AID & ACCESS TO JUSTICE INQUIRY

Further to the ALRM presentation to the Senate Committee on the 11th November 2003 in Port Augusta, ALRM provides a further supplementary submission to the Committee as indicated at the hearing.

Members of the Committee will recall that in my verbal presentation I referred to two recent reports:

· Australian National Audit Office - Performance Audit of the ATSIS Law and Justice Program Audit Report No. 13 2003/4, and

· ATSIC’s Office of Evaluation of Audit Report January 2003

This supplementary submission highlights a number of matters that have been of concern to ALRM about accessing justice for Aboriginal Peoples of this State and the inability of ATSIC/ATSIS to adequately fund Aboriginal Legal Aid.    In this submission I will be addressing the key findings and recommendations that ALRM considers should be brought to the Committee’s attention. 

Australian National Audit Office Audit Report no. 13, 2003/4 

During ALRM’s presentation, I indicated that there are number of significant audit findings by the ANAO (Australian National Audit Office).  These findings and other recommendations were very significant and highlighted the systematic problems within ASTSIS/ATSIC, which ALRM has been concerned about for a number of years and which there has been no progress by both organisations.

It is paramount that ATSIS addresses the significant deficiencies in its own operations which impact on the ability of organisations like ALRM to deliver an effective and efficient Legal Aid Service to the Aboriginal peoples of South Australia and indeed across the nation.

This supplementary submission will refer the Committee to Audit findings and recommendations, and will reinforce the deplorable plight faced by Aboriginal Legal Aid Organisations across the country and not just in SA.

Finding no. 6  - refers to the absence of a strategic or business plan.   ALRM finds this extraordinary as this organisation’s strategic plan is currently under review whilst its funder does not have one.  It is tantamount for any management/professional organisation to have a planned approach to its operations and future directions, which signifies best practice.  It also highlights the double standards of ATSIS compared to an efficiently and effectively run organisation like ALRM.

Finding no.7 - indicates that reforms have been slow in implementation and that the State Directions Strategy (SDS) remains largely incomplete.  This does not surprise ALRM because we are still in the dark as to the SDS and the implementation of reforms.

Finding no.8 - refers to ATSIC’s Board approval in June 2003 in regard to tendering.   Like the SDS this information has never been formally advised to us and only recently came to light through separate enquiries made by ALRM. 

The ANAO also refers to a lack of communication to service providers and this is something that ALRM has been concerned about for a number of years.  We previously had an arrangement of weekly meetings with ATSIC staff to ensure transparency of operations and improved communication.  These meetings ceased because it was apparent that communication was only one way and there appeared to be a lack of support for our organisation.

Finding no. 11 - refers to lack of sufficient documented guidance and training for ATSIS staff.   Over recent years our concerns have been that ATSIS staff did not understand the importance of our role in meeting community needs and expectations, and certainly did not know the culture and environment in which Aboriginal-governed organisations operate.  It was evident that there is still an element of welfare mentality within non-aboriginal staff in ATSIS.

Finding no. 13 - refers again to the internal communication issues and communication with grantee organisation.  ALRM agrees with this finding.

Finding no. 14 - refers to funding focussed on requests for inputs from grantee organisations rather than on an assessment of the resources required to achieve outputs or outcomes/achievements.   This has been a fundamental flaw in ATSIS’ approach to funding because it has not exhibited a business approach in its dealings with ALRM.  This organisation has been under-funded for a number of years and although we have submitted proposals ATSIC has retained funding at the same level as previously indicated.   The charade of forcing us to submit a budget then give us the same as the previous years is indicative of the lack of business acumen and indeed ability of ATSIS to pursue best practice.

Finding no. 15 - refers to annual funding efforts and multi-year funding and other cost efficiencies.  ALRM has been consistent with its funding request for our operations across the State.  Our pleas have repeatedly fallen on deaf years within the administration of ATSIS.   Furthermore, we have suggested and encouraged a national professional indemnity for years for ATSILS, which has received no support from the Minister, neither the elected arm nor the administration arm of ATSIC/ATSIS.  We further express concern about Minister Vanstone’s totally inadequate and inappropriate response on this particular issue to Senator Lee’s questions on notice on 10th September 2003.   In fact I suggest that the Minister has been poorly briefed and those responsible for drafting her response to Senator Lees’ questions should be held accountable.     It is my opinion that the Minister was made to look foolish.

In particular, I refer to Senator Vanstone’s response that “it is incumbent on these organisations to manage their existing budget.  Under current grant funding conditions, the funding bodies are responsible to address such issues”.   ALRM is alarmed that Minister Vanstone has such a narrow and negative view of the plight of ATSILS.  It is obvious that the response prepared for the Minister shows a lack of forethought, understanding of the escalating insurance costs and the inadequate funding of ATSILS.  

Furthermore and more disappointingly, it displays the arrogance of the type of responses ALRM has been receiving in regards to this issue over a long period of time.  

Findings no. 17, 18 and 19 - refers to monitoring and evaluation as tools for good management.  We note the ANAO comment on monitoring of grantee organisation is inconsistent.  There was substantial weakness in the process to monitor and managing grantee organisation performance.

ALRM has consistently expressed concern that the performance measures within ATSIS were in adequate and that there has been little, if any, progress in development and introducing relevant and realistic performance measures.

Finding no. 21 - refers to program monitoring performance being ad-hoc and reactive and current performance information does not sufficiently address service quality.  One of our main concerns expressed has been that the approach by ATSIS does not recognise or acknowledge the service quality or achievements of organisations like ALRM.   It is pleasing to read that the ANAO recognises this flaw in ATSIS’ management of the program.

Finding no.22 - refers to the absence of effective performance monitoring processes and recognising that there is a risk that both under-performing and poor service equity is not identified early enough.  Conversely it is pleasing to note that the Auditors also recognise that ATSIS is incapable of identifying the high performance capability of grantee organisations like ALRM.  All that ALRM hears from ATSIS is concerns of governance but we never receive any feedback on the good things that ALRM has achieved over the years.  This bias towards governance of our organisation demonstrates a negative attitude within the bureaucracy, which is unjustified.  We have in the past highlighted initiatives and achievements within ALRM, which have been either ignored or not acknowledged.  

Findings 23 – 25 - refer to effectiveness of evaluation and performance reporting from grantee organisations.   ALRM supports these findings without further comment. 

Finding no. 26 - concluded that ATSIS needed considerable improvement in the management of the Law & Justice program, however we note that the finding adds that there are weaknesses in the planning process and communication and monitoring of performance.  It was also recognised that the value of the service delivery by ATSILS is being achieved through the efforts of the individuals working within those organisations.    We also note that ATSIS fails to recognise these achievements.  ALRM has consistently and repeatedly highlighted these issues to ATSIS on a regular basis and the general response was that ATSIS provided the funds and it was up to this organisation to manage within those funds.  As far as ALRM is concerned this demonstrates the contempt displayed by certain individuals within ATSIS towards this organisation.

This was highlighted by the conduct of the previous Program Manager Allen Hedger and his deplorable and unprofessional communication to the Legal Service Commission of SA without any input from ALRM.  My organisation expressed concern about the behaviour of Mr Hedger because we could not understand the basis for his conduct.  The response from the CEO of ATSIS was just as disappointing and only added to our frustration.

These findings highlight the systematic problems within ATSIS and the attitudes of the management towards Aboriginal organisations.   There is a distinct lack of process and quality assurance and this ANAO report should be given priority by the Minister for implementation of the recommendations.

Within the report there are number of recommendations and in particular recommendations 1, 2, & 3.  ALRM supports the development of strategic and business plans.  The clarification of roles and responsibilities and improved communications are essential for an organisation like ATSIS to be effective.

ALRM is also supportive of extending the length of grant agreements and setting clear criteria for top-up funding. 

We note that ATSIS has agreed with all the recommendations within the Audit Report.  

We note also that within the report at paragraph 1.7 page 25, table 1 shows that funding to ATSILS has not increased over a number of years whilst at paragraph 1.8 it states that the services demanded have been significantly increased.  Reference is also made to prison populations with a 50% increase in prison population from 1992 to 2003 whilst in real terms there was a significant reduction in funding to ATSILS.  ALRM cannot understand the stance taken by ATSIS and ATSIC in not recognising the correlation of increasing prison numbers and reduced funding.  In fact when one refers to table 2 on page 26 of the report there is almost a 67% increasing in case loads from 1997-98 to 2002-2003.   Although, the voice of ALRM and other ATSILS have been loud in regard to funding the refusal by Government and ATSIC to increase funding has been extremely disadvantageous to Aboriginal peoples involved in the justice system.

On page 31 at paragraph 1.29, reference is made to the Office of Evaluation and Audit report issued in January 2003, where it was recognised that the most significant finding of the evaluation was that ATSILS are providing legal services at a cost that is significantly lower than private practitioners.  

The importance of this finding cannot be overemphasised.

ALRM provided services for the year 2002-2003 at $3.24m, which is well below the $9.2 m. comparison to mainstream service providers.  This $5.6m. difference is a significant finding as it compares the level of efficiency and effectiveness of our organisations and is one of the most powerful statistics in demonstrating the grossly inadequate funding of ALRM.

It also highlights the inappropriateness of tendering out services to mainstream when prudent business sense suggests that ATSILS provide a quality service for a budget price.

This efficiency and effectiveness is a result of dedicated staff that work for less and do more than their legal counterparts in the mainstream.  What disappoints ALRM the most is the lack of recognition and empathy by the bureaucracy whose lives are cushioned and sanitised by a palatial work environment and restricted responsibilities.

We note at paragraph 2.21 that the internal ATSIC document dated 21 January 2003 indicated that ‘there has been no substantial injection of new money into the ATSILS program since 1992.  Under current funding levels ATSILS are experiencing increasing costs and difficulty in attracting and retaining professional staff’.

ALRM expresses frustration as this issue has been recognised internally within ATSIC yet neither the Commissioners nor administration staff have initiated actions to alleviate this chronic funding short fall.  We also find it extraordinary that both the Commissioners and ATSIC staff have received increased remuneration for that period whereas grantee organisations like ALRM have suffered from increased workload and reduced salaries in real terms for the same period. 

Paragraph 2.31 page 42 advises that numerous reports by ATSIC referred to short falls in funding for legal aid in the vicinity of $12.4m. and $25.6m.  It is also reported that grantee organisations advised the ANAO that the current funding means service delivery is suffering as ATSILS are reducing staff numbers including lawyers.  This whole situation reflects the expanding client demands and expectations placed on ATSILS and increasing costs coupled with reduced funding levels in real terms.

At Paragraph 2.50 page 47, the ANOA notes that there is a flow of staff from ATSILS to Legal Aid Commissions because of the substantial variation in pay rates. This situation also applies to ALRM and the SA Legal Aid Commission where comparison between the ALRM CEO salary compared to the Director of the Legal Aid Commission supports the disparity of funding of these positions.  It is also pleasing that the ANAO has recognised that ATSILS rely heavily on staff dedication and staff operating in poor working conditions.  The issues of heavy workloads, poor working conditions and low salaries have been repeatedly highlighted to ATSIC but have been consistently ignored.

At paragraph 4.15 at page 64 the ANAO highlights the issue of annual versus multi-year funding and cited various recommendations.   The disappointing responses from ATSIC over the years on this issue have been of real concern to ALRM.   As far as ALRM is concerned this is just another example of the administration attempting to maintain its welfare mentality on an Aboriginal governed organisation and is indicative of the prejudices and bias of some individuals and has no business sense.

Furthermore at paragraph 4.16 grantee organisations have received the same level of funding from one year to the next creating a perspective that the submission process is a formality.  This process is just a waste of time.  ALRM each year since I have been CEO has requested ATSIC/ATSIS to negotiate the budget as required by best practice and these requests were denied although, it is acknowledged that on at least one occasion there was an indication that staff would contact ALRM, however, no negotiation took place.  The response we are repeatedly told that is ‘you get what we give you and you manage within what you get’.

At paragraph 4.18 on page 65, we note that the ANAO recognised the provision of annual funding imposed administrative burdens on grantee organisations such as a need to commit resources each year to complete a detailed submission and placed undue restrictions on the organisation’s ability to plan beyond the 12 month funding period.

ALRM has repeatedly requested triennial funding only to have the matter rejected and ALRM is also concerned this issue is contrary to the RCIADIC recommendation.

As paragraph 4.30 on page 68, we note that ANAO considers there would be considerable benefits to ATSIC investigating options for realising savings on Professional Indemnity Insurance.   ALRM has repeatedly highlighted this to the Minister and ATSIC because of ATSIC’s ability to use its corporate standing and buying power to negotiate a blanket scheme with obvious savings.

ATSIC Evaluation of the Legal and Preventative Services Program   

This comprehensive report was issued in January 2003 and like the ANAO report highlights many issues that ALRM has been voicing concern over a number of years.  I again bring the following issues to the attention of the Senate Committee.

· On Page 3 ATSIC’s Audit team notes that ATSILS have a clear advantage over LACs in regard to communication with indigenous clients.

· On page 4 the report recognised that the existing funding for criminal law issues is significantly inadequate and has not increased over recent years.

· On page 6, the report recognised that ATSIC needs to seriously address the high workloads resulting to staff turnover and low wages / remunerations. These issues again have been repeatedly referred to ATSIC and the response has been consistently negative.

· On page 444 Table 24 it shows that ALRM appears to be the most efficient and effective ATSIL where the estimated cost of work done by ALRM is $9.2m with actual funding received of $3.4m.   This table illustrates a funding difference of $5.7m , which highlights our cost efficiency and effectiveness.  There are number of similar examples within table 24 although, it is acknowledged that some organisations have been over-funded.

Recommendations of the OEA Report.

Our comments are as follows:

· Recommendation 5 provides for the Board of Commissioners should continue to press its case to increase funding to ATSILS.   ALRM’s response is that the Commissioners have consistently provided funds in non-service delivery activity over a long period of time and this recommendation is little more than stating the obvious role of ATSIC’s advocacy responsibilities.  

· Recommendation 8 recognises that ATSIL’s are operating in an environment of under funding and that the responsible Manager should address the inequity in funding that exists amongst ATSILS.  As far as ALRM is concerned this is a complete failure not just on the part of the Manager of the program but also on the Commissioners.  It was incumbent upon the administration and elected officials to have addressed this long-standing issue.  ALRM has been consistently treated very negatively when we voiced our concerns and all those other issues raised in this submission. In fact you will recall my concern about the behaviour of the previous Minister because of my stance on a number of issues.

· Recommendation 11 suggests the Commissioners should be alerted to the inequity of funding to meet community needs.   ALRM has repeatedly advised them on numerous occasions and now both the OEA and ANAO reports highlight the deficiencies in administration, management and I suggest professionalism of both the elected and administrative arms.

· Recommendation 12 - ALRM has been pursuing this issue for an extended period of time as we have repeatedly raised the issue of funding to the Commonwealth and ATSIC only to be told that the Commonwealth is a supplementary funder.  When we then approached the State of SA the response received was funding Aboriginal legal aid is a Commonwealth responsibility.  We have encouraged both parties to resolve this issue and indeed brought it to the attention of the Commissioners with no success. 

· Recommendation 20 provides for ATSIC to address as a priority the high levels of workloads, staff turnover and dissatisfaction with work conditions among ATSILS including low salaries.   Our approach again has been consistent in these areas.   ATSIC has done nothing to address these.  We note that this report was issued in Jan 2003 yet our funding for this current financial year is yet again based upon the previous years figures without any budget negotiations or realistic assessment of the needs of the SA community.

· Recommendation 22 refers to ATSIL’s dissatisfaction with legal service reforms and implementation and in particular the performance measures.  With respect to the OEA this again has been referred to ATSIC on numerous occasions by ALRM and we wonder whether we are spraying water into the wind.

· Recommendation 23 - ALRM has long advocated a training and development budget to achieve this important goal, however the negative response from ATSIC is such that ALRM has long given up on this and focussed on maintaining services.   We recognise the merit but also are realistic enough to know that ideals like this don’t receive support from the current government.

ALRM recognises the roles of ATSIC and ATSIS but cannot comprehend that lack of enthusiasm in providing access to justice for Aboriginal people.   It is disappointing that it has taken two significant reports (ANAO and OEA) to bring to the attention of those responsible for providing access the inadequacies of years of neglect.

Both reports furthermore highlight the lack of resolve by successive governments at a National and State level to implement the recommendations of RCIADIC.

The Royal Commission addressed many of the findings, recommendations and issues raised in both reports.

It is hoped that the Senate will bring down a report that will finally encourage governments of all persuasions and at all tiers to initiate decisions to improve the inequities in accessing justice for Aboriginal peoples of our great country.   

Finally, ATSIS itself needs to appoint a few ‘Action Jacksons’ to key management roles that will improve services to Aboriginal peoples.

Yours sincerely,

Neil E Gillespie

Chief Executive Officer

