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21 August 2003

The Secretariat
Senate Legal and Constitutional Committee
Room S1.6, Parliament House

Canberra   ACT   2600

Sent by Email: 
legcon.sen@aph.gov.au 

Also by Facsimile:
02 6277 5794

And by Mail:

To the address shown above.
SUBMISSION TO THE SENATE INQUIRY INTO LEGAL AID AND ACCESS TO JUSTICE

BACKGROUND

About the Cairns Community Legal Centre 

1. The Cairns Community Legal Centre Inc (“CCLC”) is a not for profit community based organisation providing free legal advice, information, referrals, casework and community legal education to and for members of the community who are socially and financially disadvantaged.

2. The CCLC Centre consists of:


(a)The CCLC’s Generalist Service (“the Core Centre”); and


(b) The Disability Legal Advocacy Service (“DLAS”).  

The Core Centre

The practice area covered by the Core Centre is broad. Generally speaking the Core Centre conducts legal work in the areas of criminal law, traffic matters, family law, consumer rights matters and other general civil law matters such as employment law, discrimination work (other than in the area of disability discrimination) and neighbourhood disputes as well as other miscellaneous matters.  

The geographical area covered by the Core Centre extends north from Cardwell, west to Normanton/Karumba on the Gulf and north to the top of Cape York/Torres Strait.  The area has been shaded on the attached map marked “Attachment A”. 

The Disability Legal Advocacy Service (“DLAS”) 

The DLAS is funded to provide legal work in the area of disability discrimination.  

The geographical area covered by the DLAS extends north from Clairview (just south of Mackay), west to the Queensland/Northern Territory border and north to the top of Cape York/Torres Strait.  The area has been shaded on the attached map marked “Attachment B”. 

3. The CCLC currently employs 3 full time workers (Administration Support Worker, Managing Solicitor and DLAS solicitor) and 1 part time worker (Finance Administrator).  The CCLC also engages over 50 volunteers.  These volunteers provide significant assistance to the CCLC in the provision of its services.

4. Even though a small amount of funding is obtained by the CCLC through donations, membership fees and one – off funding for project work from time to time, the CCLC is almost wholly funded by government funds.  

Purpose of the submission

5. The CCLC wishes to inform the Senate Legal and Constitutional Committee (“Committee”) about its views and concerns regarding the capacity of current legal aid arrangements to meet the community need for legal assistance and how this will impact on access to justice.

Terms of reference addressed

6. In particular this submission will address the following term of reference:

“The capacity of current legal aid and access to justice arrangement to meet community need for legal assistance, including:

…….

c) the impact of current arrangements on the wider community, including community legal services, pro-bono legal services, court and tribunal services and levels of self-representation.”
THE CCLC’S SUMBISSION TO THE COMMITTEE – 

LEGAL AID AND ACCESS TO JUSTICE
7. The clients who are assisted by the CCLC (and CLCs generally) are most commonly those clients who are too poor to afford private legal help but for whatever reason are unable to obtain legal aid funding in order to pursue legal avenues available to them.  These clients most often have no where else to go to obtain legal assistance other than CLCs.
8. Current legal aid funding is already insufficient.  Already the CCLC is forced to turn away a significant number of those people who arrive at the CCLC for legal advice work.  It is also estimated that at present the CCLC is able to provide ongoing assistance to less than half the number of people seeking casework assistance from the CCLC.  Many of those who are turned away are unlikely to be able to find assistance elsewhere.  If legal aid funding does not increase, or worse decreases, this situation will be exacerbated resulting in even larger number of Australians without any access to justice.

9. There is also already a great demand on pro-bono services. The CCLC, like many others, is heavily dependant on volunteers.  As in so many sectors of the community today, these volunteers are stepping in and carrying what in reality should be the responsibility of the government.  The CCLC runs weekly evening advice sessions that are provided by local solicitors on a pro bono basis.  Further, more volunteer solicitors in Mareeba and Innisfail also provide pro bono legal advice to clients in those localities outside of Cairns.  Currently, volunteer solicitors provide much of the legal advice work carried out by the CCLC.  

10. The level of assistance provided by local practitioners, many of whom are highly qualified and very experienced, is already at saturation point and it is, unlikely that the CCLC can request or expect them to provide any more assistance, encroaching on the goodwill of these volunteers.  Further assistance is provided to the CCLC by administration volunteers who perform a variety of non legal tasks.  Amongst other things, this assists in freeing up the time of legal staff at the CCLC (who ordinarily perform their own administrative tasks) so that they may perform more legal work.  Here again the assistance provided by administration staff is at its peak making it highly unlikely that legal staff at the CCLC will be able to perform any additional volume of legal work demanded by clients who cannot obtain legal aid or assistance elsewhere.
11. Even with the support of volunteers, the CCLC is far from being in a position where it is able to meet the community need for legal assistance and this situation is worsening.  Not only is the population increasing, society is also becoming increasingly more complex, diverse and aware of its legal rights.  This has brought with it a larger proportion of unmet needs than ever before.  The number of legal people requiring legal assistance (whether they seek it out or not) and the variety of problems for which assistance is required is growing.  One would therefore expect legal aid funding to increase proportionally, not remain the same or be reduced.  

12. In the event that legal aid is not increased even greater demands will be placed on already stretched CLCs to provide more services across a broader range of areas of law, which in turn requires more staff, more time for professional development and more funds. If these requirements are not met, as is currently the situation, the service provided by CLCs will ultimately become narrower and more reliant on referring clients to private solicitors. If clients are unable to obtain legal aid and cannot afford private solicitors their avenue to justice thus becomes extremely limited, if not non existent.

13. Moreover, under the current arrangements the number of self-represented litigants (SRLs) will increase which will result in greater demands on courts and tribunals.  The status of SRLs is of particular concern to the CCLC, particularly in relation to family law. As many as 30-40% of Family Court clients are self represented at some stage during their proceedings
; indeed, the Family Court has demonstrated a commitment to ‘Court assisted litigation’, but this cannot be effected without significant support
. Due to staffing and time restraints, we are limited as to how much support we can offer to SRLs. 

14. As parties increasingly find themselves in positions where they cannot afford legal representation, it becomes even more imperative that services such as CLCs and Legal Aid offer support and assistance. Consequences of SRLs who are not fully conversant of their legal rights and, to a certain extent, legal procedure, are far reaching. They include wasting the court’s time as, for instance, matters are stood down or adjourned.  This in turn results in increased legal fees for the represented litigant (not necessarily a wealthy one) and delay in resolution of situations which frequently create uncertainty and distress for parents and children.

15. The stress that is borne by participants in family law proceedings is well known. This stress will only be exacerbated if families are unable to receive the advice and assistance they need in order to make the best and most expedient case for themselves.  Further, problems arise where litigants are forced to withdraw their case or struggle through inadequate and often ill-advised appearances.

16. In the most extreme cases it is also possible that members of the community who are unable to access justice may choose to take matters into their own hands and administer their own form of justice as they see fit.

17. Without legal assistance, actions are likely to become complicated and protracted. It is also difficult for parties to adequately pursue the matter, especially if the other party has legal representation. This poses a severe inequity in access to justice as there is the ever present risk that pertinent issues in relation to matters will not be brought to the attention of the judge.  A poorly presented case can result in an inappropriate decision being made (through no fault of the judge – s/he can only make such decisions based on the material before the court) to the detriment of the children and wider family and community who are required to support, or simply find themselves supporting, members of separated families.  
18. Decisions based on insufficient evidence are also likely to result in a variation of orders being sought resulting in matters having to be revisited adding to costs in the long run not only for the parties concerned but also for legal aid (where one of the parties at least are legally aided), as well as for the courts, investigative bodies such as the Department of Families, Police, Domestic Violence Services and other government funded agencies.  Any saving assumed by cutting back on legal aid funding therefore is likely to be lost in the added costs involved in the resulting delay and inefficency.  

19. There is also the increasingly common situation faced by many family court judges where they are under considerable pressure to provide some assistance to SRLs while still remaining (and being seen to remain) unbiased in relation to both parties.

20. In 1975 the Henderson Report made many recommendations regarding access to justice for all members of society. One of these was access to the law. Yet it is clear that for many people, access to legal support is still determined by personal financial resources. If, as Sir William Deane once said "… the ultimate test of our worth as a democratic nation is how we treat our most disadvantaged and vulnerable,"
 then surely it is incumbent upon this nation to ensure that all people have equal access to the law, or at the very least reasonable access.

CONCLUSION

We consider that the current capacity of legal aid needs to be increased, not decreased or even remain the same.  Failure to do so will result in access to justice being denied to many Australians in need of it.  The impact of denial to justice is significant and must be avoided.

Yours faithfully,

Principal Legal Officer

For and on behalf of the Cairns Community Legal Centre Inc

(with the authority of the Secretary for and on behalf of the Cairns Community Legal Centre Inc)
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