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Inquiry into Legal Aid & Access to Justice

The Riverland Community Legal Service Inc. (hereinafter referred to as RCLS) makes the following submission and requests a hearing before the Senate Legal and Constitutional References Committee to put forward the concerns of people living in regional, rural and remote areas of Australia.

Organisation

The RCLS is a non-profit organisation funded by the Commonwealth Attorney-General’s Department and managed by the Riverland community.

It was established in mid 2000 and opened its doors on 4th December 2000.  Since its commencement it has assisted over  2,130 people.  It presently has 3.5 staff positions two of them being fulltime solicitors.  

The RCLS gives an initial consultation, on most matters of law, to any member of the community.   It is targeted, however, to people who cannot afford legal assistance and who do not qualify for legal aid.  In addition to the provision of legal advice, the service delivers a range of community legal education sessions to individuals and organisations.

Whilst the service is located in Berri, it conducts regular ‘Outreach’ services to Waikerie, Loxton, Renmark, Blanchetown, Morgan and Cadell.

Riverland Region

The Riverland region consists of 24,080 kilometres in geographical terms and lies within the central-eastern section of South Australia.

Disadvantaged Groups

The Riverland is a culturally and linguistically diverse society.  There are significant Greek, Italian, Sikh and Vietnamese communities in the region.

· Aboriginal community

· Aboriginal Youth (50% of the aboriginal population are aged under 25 yrs)

· Torres Strait Islanders

· Women (ethnic women, socially isolated women)

· Youth

· People with a disability

· Geographically Isolated communities

· Unemployed and low socio-economic groups

· Itinerant working population during the fruit harvesting season

· Itinerant working population from non-English speaking background

· Drought effected communities

Geographical Constraints

· Rural isolated communities

· Social isolation

· No public or limited/community transport

Constraints on Access to Legal Process

· No duty solicitor service at Berri and Waikerie Magistrate’s Courts

· No Legal Aid office

· No Aboriginal Legal Rights Office

· No Mental Health Court

· No Domestic Violence Court

· No Drug Court

· No onsite interpreting services

· No resident Magistrate

· Magistrate’s Court sits fortnightly at Berri, monthly at Waikerie, off week usually Civil matters.

· No Family Law Court (6 hour round trip to Adelaide)

· Federal Magistrate’s Court sits 3 times a year at Berri (if numbers permit)

· Limitations with Home Detention & Community Correctional Services

· No public transport

· Lack of accommodation for men accessing bail

· Lack of private lawyers available for legal aid matters

· No Administrative Appeals Tribunal

· Limited Industrial Relations Court 

Berri Magistrate’s Court

The Riverland does not have a resident magistrate.  The Magistrates Court sits fortnightly for criminal matters.  In the alternate weeks the court generally covers civil matters or trials.  The RCLS has seen the number of matters heard at the Berri court steadily increase with up to 90 matters a day in some weeks.  With only two lawyers in the region available for legal aid criminal matters the numbers of people appearing in court unrepresented is alarming.

The RCLS is stretched because it is the only organisation in the area that provides free legal information, advice and representation.  Clients requiring bail, adjournments, remands, legal aid and representation etc are generally all referred to this office.  

Often before legal aid is granted the RCLS carries out a face to face appointment with the client, obtains all relevant documents from the police and generally assists the client in lodging the legal aid application including paying often, the facsimile or postage costs.  Usually the RCLS gives advice and in many matters seeks an adjournment or remand on behalf of the defendant while waiting for results of the legal aid application.   

In recent times the RCLS has seen many matters that would normally receive a grant of legal aid refused on the grounds that they lack merit.  Many of these matters carry a goal sentence.  Generally the reason proffered (other than means test) is that the matter is the accused’s first offence, or even second, or because the offence lacks seriousness, a goal sentence is not likely, and legal aid is denied. 

Similarly, other matters not funded include for example, those falling under the Native Vegetation Act 1991 (SA), the National Parks and Wildlife Act 1972 (SA) and the Prevention of Cruelty to Animals Act 1985 (SA).  While offences under the Native Vegetation Act do not carry a goal term they can bring heavy fines of up to $40,000   Offences under the National Parks and Wildlife Act carry heavy fines or imprisonment.  Likewise offences under the Prevention of Cruelty to Animals Act can bring heavy fines of up to $10,000 or imprisonment.  

The case law plainly indicates the seriousness with which Parliament regards these offences.  The South Australian Supreme Court is unequivocal when it says there must be effective means of enforcement and that it regards general deterrence as particularly important.  These types of matters should qualify for a grant of legal aid.  

Generally traffic offences including drink-driving offences are not eligible for a grant of legal aid.  A mandatory loss of driver’s licence has a far greater impact on rural residents than those in metropolitan areas.  In the Riverland region there is no viable public transport system.  The ability to drive or be able to access transport is necessary to prevent collateral damage such as loss of employment, family breakdown and homelessness.

Most of the defendants cannot afford a private solicitor.  They are jobless.  They are the working poor.  If the RCLS cannot represent them they must represent themselves – an unsatisfactory and unacceptable set of circumstances in any court in today’s Australia.

A recent South Australian Supreme Court decision addressing the issue of indigent defendants in this region is P v Police [2003] SASC 198 (24 June 2003).  This appeal was handled by the RCLS.  The Supreme Court in P v Police found that the court and the defendant were disadvantaged by the absence of legal representation.

Par 50

It must be recognised that country magistrates attend to extensive daily lists.  It is not uncommon for a magistrate’s list to include 80 or 90 matters on a normal sitting day.  At the Berri Youth Court cases are heard by a “visiting magistrate”.  The specialist Youth Court does not attend.  Youth matters are dealt with as a group, generally in the afternoon.  Considerable pressures may arise.  This difficulty provides some explanation for the problems that arose in the present case.

Par 51

The appellant was seriously disadvantaged by not having legal representation.  As a result the magistrate did not consider a number of options which were available to the Youth Court.

Par 54

If a duty solicitor had been available on the day of the appellant’s hearing, at the very least, basic advice could have been provided to the appellant as to the best way to proceed and correct court procedures.

Par 55

The magistrate’s difficulties were compounded by the absence of a duty solicitor service in the Riverland.  Such a service is available in the Adelaide Youth Court as well as in a number of city and suburban magistrates courts.  The court in the Riverland as well as the appellant were disadvantaged.

Bail Applications

Contested bail applications are generally eligible for a grant of legal aid if the matter and the client fall within the guidelines.  A contested bail application is valued at around $190.00.  The RCLS is not eligible for this payment.  Bail applications are a rigorous process and are never simple.  There is little time to obtain detailed instructions from the client who is in a cell.  The Prosecution unit is rarely in a position to get documents to the solicitor beforehand.  If the Magistrate (or JPs who sit in the Riverland on bail applications when the Magistrate is not sitting) refuses bail then the defendant can appeal the matter immediately or, if circumstances change, reapply at a later date.  If it looks like bail will not be granted usually the solicitor makes an application for a bail assessment or home detention report.  If this is granted the defended is remanded in custody and brought back to court at a later date.  When the court reconvenes, sometimes up to two or three weeks later, the report is complete and presented to the defendant, the prosecution and the court.

In the past private solicitors have been called upon to act.  The local police would work through the list of local lawyers until they found someone available.  If nobody were available the defendant would represent himself.  Private solicitors generally find that the process of obtaining approval of legal aid before the bail application is made is time consuming and inefficient.   Legal aid for contested bail applications is not paid retrospectively.  Generally a defendant wants to apply for bail even when there is no merit to the application.  If the application lacks merit, it will not be covered by legal aid.  Generally the private solicitors will not represent the defendant in those situations.

Family Law

There are two lawyers in the region who handle family law legal aid matters and one visiting lawyer.  It is very difficult for individuals to get representation. Legal Aid is generally not granted for disputed property matters.  It may be available for disputes concerning children and usually when the parties cannot resolve the dispute.

Legal aid is not free and clients may be required to contribute a minimum of $20 – $3,000.  This contribution in most circumstances is required ‘up front’ by the law firm representing the client. 

Those parties who choose to represent themselves often find the Family Court overwhelming and are likely to be disadvantaged should the other party have legal representation.  Hearings must be attended in person and therefore a 6 hour round trip to the Family Court in Adelaide is a huge obstacle for some clients.  The RCLS does not have the resources to attend in the Family Court.  The RCLS can more readily assist individuals with matters heard by the Federal Magistrate’s Service.

Summary

Community Legal Centres (hereinafter referred to as CLCs) have only been operating in rural South Australia for 3 years in the Riverland, South East and Spencer Gulf regions. Over this time CLCs have experienced first hand the obstacles and disadvantage faced by rural communities when accessing legal services.

In these regions there are no Legal Aid offices and limited numbers of private lawyers wanting to take on legal aid funded matters.  CLCs are placed under considerable pressure to fill the gap.  They have limited staff and funds to keep operating efficiently and in the best interest of the community.  Recruitment of lawyers to CLCs is difficult due to the poor wages and short-term contracts able to be offered.  Staff often leave for better paying jobs.

The RCLS is a member of the National Association of Community Legal Centres , which comments:

To be effective, a legal aid system needs to be:

· Nationally consistent – providing assistance to people in similar circumstances, regardless of where they live;

· Comprehensive in scope – covering the full spectrum of legal matters;

· Adequately funded – giving the requisite degree of assistance to ensure cases can be mounted properly; and

· Efficiently administered – so that public funds are  spent wisely and well.

The Riverland Community Legal Service Inc is willing to work together with other  organisations, agencies and individuals to build a fairer and more effective system that can deliver justice for all.
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