SUBMISSION TO SENATE INQUIRY INTO CURRENT LEGAL AID & JUSTICE ARRANGEMENTS

Given time limitations to prepare this submission, we have included our most recent Annual Report and Brochure by way of background to our Service.

Our philosophy at our Service is to refer the client out if they can access a private lawyer or legal aid.  Otherwise, we provide legal advice and  representation if possible.  With a lot of court matters where no legal aid is available, we help clients with drafting court documents and advising them as to how to run their case, but do not actually represent them.  It is usually very difficult and time consuming for us to represent clients in court matters, because all staff  are part-time and court matters by their nature are very time intensive.

Where a client is not entitled to legal aid and we cannot represent them in their court case, we do approach the pro bono schemes in Melbourne for assistance, with some success too.

The service  runs two night-service sessions per week, seeing about 10 clients at each night service.  Volunteer lawyers and law students see these clients, the paid staff take on case work emanating from these night services.

Of course, clients must live, work or study in our catchment area, which is the western suburbs of Melbourne, except for suburbs in the Footscray area (Yarraville, Kingsville, Footscray, Seddon, Maribyrnong).

We also assess the merits of the case, only taking on cases if we think they have some real chance of success.  If a client does not like this advice we are always happy to refer them to another legal service for a second opinion.

Criminal law

We represent people in summary crime (Magistrates or Local Court matters) where legal aid is not available.  (In Victoria, legal aid is not available where there is little chance of a defendant doing jail time or receiving some other serious penalty).

Unfortunately we cannot afford the time to go to court, so we  must brief a barrister for the court appearance and charge the client accordingly.  Usually fees are kept as low as possible and barristers often discount their rates to help our clients.

If the matter is very simple eg. Parking ticket case, we always advise a client not to be represented but represent themselves or use the duty lawyer at court.

Duty solicitors are usually available at Court to help unrepresented clients with pleas of guilty.  It is the clients on low incomes or benefits with less serious criminal matters who want to plead not guilty, who miss out.  For example, it is very difficult to defend a drink-driving or refusal to give a  breath test charge without representation, but legal aid is not available for such matters.

Family law

Legal aid take on genuine disputes in relation to children in Victoria and they are to be commended for their mediation initiative that is being implemented at the moment.

We do simple negotiations for child contact disputes and minor property disputes eg.chattels.  We also help people do their own divorce applications.

Problems arise where a client is self-representing because they have reached a legal aid cap, they don’t like the terms of legal aid eg. A charge put on their property, or they have had a lawyer previously who has charged a lot or has, in their opinion, done a poor job, so they have lost confidence in lawyers generally.

It is Impossible for our legal service to take on these cases because they are so time consuming and we are here on a part-time basis.

We do often help clients with their documentation in family court disputes eg. Affidavits.  This can sometimes be extremely helpful ie. win a case, or sometimes ineffectual, depending on nature and size and complexity of the dispute.  Sometimes we must specifically refuse to assist in such matters, because the only way you can properly help draft an affidavit is by making oneself intimately familiar with the case, and again, this is too time consuming for our limited Service.

Family law unrepresented litigants are a frequent source of frustration for us because they often need and deserve a lot of help but we cannot give them the service they deserve.

Civil law

Personal injury matters are catered for because plaintiff law firms are always willing to take these on.

Industrial law matters such as unfair dismissals are problematic.  Often these are smallish disputes and it is not worth the time of a plaintiff law firm to become involved – their fees will exceed any payout to an applicant.  Hence legal services are left to struggle with these.  Unfortunately, the specialist service in Victoria Job Watch does not have enough funding to take these on either, we are left to offer the client a barrister for a few hundred dollars.

Claims are often small and even paying a barrister this amount can be prohibitive because of the amount in dispute or because the client -  now unemployed – cannot afford it.

Many small employers ride roughshod over award and unfair dismissal laws and it is difficult for disgruntled ex-employees to enforce their rights.  Although systems are in place, they feel intimidated by the process and disheartened when the costs of legal representation are placed in front of them.

Intervention Order matters are dealt with by duty lawyer services at court and these provide an invaluable service.  (This legal service provides a duty lawyer on a roster basis for applicants). On occasions the Service will apply for legal aid or arrange a barrister for a fee if the occasion deserves it.  This still does not cover the concerns for respondents who are unable to access a duty lawyer at the court.  

Also, domestic violence and harassment issues are often linked with family law issues and the clients wish to try to resolve these issues at the same time.  Unfortunately it is impractical to expect clients to put aside their family law issues for a day and concentrate solely on harassment/domestic violence issues for the day.  Human nature does not work like that, especially where people are involved in stressful disputes, and rationality and reasoning powers are in short supply.

It is, accordingly, the duty lawyers who are left to deal with such multiple problems as best they can, but it is often impossible to adequately deal with the issues presented by the clients adequately, with the current resources available.

Having family law issues resolved in a separate court under separate jurisdiction to that for intervention orders makes the situation even harder.

Centrelink and Immigration services  - although we are not a specialist provider of either of these services, we find that the funded legal services in this state (Welfare Rights Unit & Refugee and Immigration Legal Centre) are unable to meet the demand.  We try to provide representation to whatever stage needed and merited. (We have recently lodged a Federal Court application for a client, and this is very exceptional).  These areas are very time consuming and place huge demands on our Service.  However, legal aid and the private profession are generally unable to help our clients in these areas, hence we see our role as essential to these clients.

Neighbour disputes – commonly we help clients negotiate these matters, but if they go to court we generally don’t represent them because they often don’t involve big issues and it is not worth their while to obtain representation.

Unpaid fines – if a client has fines and has a genuine excuse for not paying eg. Financial hardship or psychiatric issues we provide representation.  An invaluable service provided by community legal centres in this State.

Lawyer Complaints – (Clients being sued by lawyers for outstanding fees) – clients often come in and have a genuine defence in the matter eg. Negligence, misrepresentation.  Clients can’t usually obtain representation through the pro-bono schemes because lawyers are reluctant to take on matters against other lawyers unless it is a case of gross and palbable negligence.  The Service often tries to negotiate and defend these matters, but again it is very difficult because of our number of clients and lack of work hours.  Legal aid won’t touch these cases.  If the matter goes to a hearing, we must beg the pro bono schemes to find us a suitable barrister to take on the matter.  (Although there are complaint services in Victoria regarding legal services, clients with diverse cultural backgrounds often don’t access these services because of language issues, and the law firm sues them in the meantime, thereby ousting the jurisdiction of the legal complaint services (Professional Standards  & the Legal Ombudsman).
Motor vehicle accidents – Legal aid won’t fund these cases either.  Clients are often up against big insurance companies.  Again, it is difficult for us to represent clients in the courts, but we often do give varying degrees of help in these matters.  Another frustrating area for our Service.  Again, if the matter goes to hearing, the client must pay for representation, and if a poor client can’t afford car insurance, they probably can’t afford a barrister.  We try to use the pro bono schemes, but generally the lawyers volunteering their services are not as interested in these sorts of matters.

Services in the outer west of Melbourne

We have always represented people in the outer west of Melbourne in legal matters.  Unfortunately it is a long trip to see us.  In the last 12-18 months legal services in the outer west, Brimbank Legal Service and Werribee Legal Service have received substantial increases in funding.  This has made it a little easier for us to cater to our client group, and we now find approximately 70% of our clients come from our nearby area, the Hobsons Bay Coucil area, which includes the suburbs of Altona, Williamstown, Newport, Spotswood and Laverton.
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