Senate Legal and Constitutional Committee

Inquiry into current legal aid and access to justice

Hearing 13 November 2003, 9.45–10.30 am
Question 1

The Australian Law Reform Commission (ALRC) report Managing Justice: A review of federal civil justice system (ALRC 89, 2000) (Managing Justice) stated that a small percentage of family law cases reach the funding cap prior to resolution—in some states, less than two per cent. The figures quoted in the report were based on 1997–98 and 1998–99 statistics provided to the ALRC by various state legal aid commissions (LACs).  

Evidence provided by other witnesses at the Committee hearings may reflect changed circumstances since the ALRC collected these statistics 4-5 years ago, but we have no way of confirming this.   

To flesh out the ALRC’s written submission in relation to the evidence available to the Commission at the time of the Managing Justice report, it noted in the report: 

5.103 Despite the many examples related to the Commission concerning the detrimental effects of capping in particular cases, statistics provided by the LACs below show that only a very small percentage of cases actually reach the cap before resolution. These statistics suggest that the number of cases which cannot be funded under present guidelines is small. Parties who are about to reach the cap may be more disposed to settle the matter with the other side [Law Council Submission 375; Victorian Bar Submission 367]. 

· In New South Wales, in 1997–98 and again in 1998–99, only two cases reached the cap prior to resolution. In addition in each year, one case had legal aid extended beyond the cap. These cases had serious child protection issues related to the family law matter [Legal Aid NSW Correspondence 29 November 1999]. 

· In the Australian Capital Territory, no cases reached the cap before resolution in 1997–98 and only one case in 1998-99 [Legal Aid ACT Correspondence 22 October 1999]. 

· In the Northern Territory, 1.3% of cases reached the cap before resolution in 1997–98 and 1.4% in 1998–99 [NT Legal Aid Correspondence 1 November 1999]. 

· In Victoria, in 1997–98, 32 party cases (0.5%) cost more than $9000 and 21 (0.3%) in 1998-99. In 1997-98, only one child representation case (0.2%) cost more than $14 000 and two (0.4%) in 1998-99 [Victoria Legal Aid Correspondence 21 September 1999, para 6. Note that in Victoria, legal aid has been provided for cases in the Magellan project and some of these cases have exceeded the cap].

Statistics provided by LACs to the ALRC also demonstrated that most legal aid funds are spent on a relatively small percentage of cases. However, the cases which comprise this ‘expensive’ group are generally well within the caps and average case costs overall are much lower.

· Victoria Legal Aid advised the Commission that, in the five years to March 1996, the Legal Aid Commission of Victoria (as it was then) spent 71% of its case related payments on 20% of its cases. In 1998-99 the equivalent figure for Victoria Legal Aid was under 59% [Victoria Legal Aid Correspondence 21 September 1999]. In addition, Victoria Legal Aid analysed family law costs bills prior to the federal legal aid funding guidelines and introduction of costs ceilings. Many bills were greater than $30 000 and in some cases, where both parents and child were legally aided, the costs reached $100 000 or more [Victoria Legal Aid Consultation Melbourne 26 August 1999].

·  Legal Aid NSW advised that in 1998-99 the most expensive 10% of family law cases required 43% of funds. The percentage was 51% in 1994-95. In 1998–99 the most expensive 20% of family law cases required 60% of funds. The percentage was 67% in 1994–95 [Legal Aid NSW Correspondence 29 November 1999]. 

· Legal Aid Qld advised that in 1998–99 the most expensive 10% of family law cases required 52% of funds; it was 54% in 1994-95. The most expensive 20% of cases in 1998–99 required 68% of funds, dropping steadily from 70% in 1994–95 [Legal Aid Qld Correspondence 16 November 1999. In Queensland, in 1997–98 there were 12 legally aided children’s cases whose costs exceeded $30 000; in 1998-99 there were four such cases: Legal Aid Qld Consultation 12 November 1999]. 

· NT Legal Aid advised that in 1998–99 the most expensive 10% of referred family law cases required 41% of referred family law funds. The percentage was 42% in 1997–98. In 1998–99 and in 1997–98 the most expensive 20% of cases required 58% of referred family law funds. The average cost of the most expensive 10% of referred cases was $6827 in 1998–99 and $6241 in 1997-98. The average cost of the most expensive 20% of referred cases was $4819 in 1998–99 and $4165 in 1997–98 [NT Legal Aid Correspondence 1 November 1999. In one Alice Springs case where a child had been raised by various family members, the need for anthropological evidence and interpreters increased the costs of the case to more than $20 000: NT Legal Aid Consultation Darwin 6 October 1999]. 

· Legal Aid ACT has advised that in 1998-99, 7% of family law cases cost more than $5000 and required 55% family law case funding. In 1997–98, 4% of cases cost more than $5000 and required 30% of funds [Legal Aid ACT Correspondence 22 October 1999].

Question 2

The Report of a Review of the Impact of the Judiciary Amendment Act 1999 on the Capacity of Government Departments and Agencies to Obtain Legal Services and on the Office of Legal Services Coordination made a number of recommendations that are consistent with recommendations made in Managing Justice concerning dispute avoidance and management plans for government agencies. The Government supported the Managing Justice recommendations in its response to Managing Justice;
 however, the Government noted that the issues of dispute resolution and management go beyond legal matters within the Attorney-General’s portfolio responsibilities.
 The Government’s response to the relevant recommendations was as follows: 
Recommendation 25. The Office of Legal Services Coordination should facilitate appropriate education and training programs to support dispute avoidance and management plans for government agencies and to promote awareness of the content and importance of the model litigant rules.

Response: The Government accepts this recommendation in principle.  The proposal for a coordinated approach to federal government dispute management, involving dispute avoidance and management plans, concerns government administration generally and goes beyond legal matters within the Attorney-General’s portfolio responsibilities.  For example, dispute avoidance and management plans can come within the Client Service Charter Principles (administered by the Department of Finance and Administration) and risk management programs undertaken by departments.

The Office of Legal Services Coordination (OLSC) in the Attorney-General’s Department already undertakes an active role in relation to legal matters by promoting awareness of the Legal Services Directions on the Commonwealth’s Obligation to Act as a Model Litigant.  The enforcement strategy developed by OLSC, and available on its website, includes an emphasis on education about the content of the Legal Services Directions.  As part of a review of the Directions, conducted by OLSC, consideration will be given to enhancing references in the Directions to alternate dispute resolution procedures.  OLSC will liaise with the National Alternative Dispute Resolution Advisory Council in relation to appropriate amendments to the Directions.  Further education and training will take account of any changes to the Directions as a result of the review.  Any financial implications arising from this recommendation will require separate consideration at a later date.

…
Recommendation 68. The Attorney-General’s Department should develop a ‘best practice’ blueprint applicable to dispute avoidance, management and resolution for federal government departments and agencies.

Response: The Government accepts the thrust of this recommendation and notes the proposal for a best practice blueprint applicable to dispute avoidance, management and resolution raises issues of administration across government that go beyond legal matters within the Attorney-General’s portfolio responsibilities.

The Government also notes that, consistent with the obligations on chief executives of Commonwealth agencies under the Financial Management and Accountability Act 1997, the extent to which an agency has formal processes for dealing with disputes is primarily a matter for each agency chief executive.

The question of which department or agency should coordinate the development of a best practice blueprint applicable to dispute avoidance, management and resolution for all federal departments and agencies will be a matter for further Government consideration.

The Office of Legal Services Coordination (OLSC) within the Attorney-General’s Department plays an important role in advising on strategies to ensure that a coordinated, whole-of-government approach is adopted in litigation as appropriate.  OLSC can also advise on ways to minimise disputes and the need for litigation.  The Legal Services Directions issued by the Attorney-General under the Judiciary Act 1903 incorporate rules relating to the handling and conduct of claims and litigation by or against Commonwealth agencies. 
Recommendation 69. Each federal department and agency should be required to establish a dispute avoidance, management and resolution plan. Such plans should be consistent with the model litigant rules.
Response: See response to recommendation 68.
Recommendation 70. An interagency dispute management working group, comprising relevant agency representatives, should be established and coordinated by the Office of the Legal Services Commissioner, to provide a forum for sharing experience and knowledge on dispute management and resolution, to assist in developing dispute avoidance, management and resolution plans, and to evaluate such arrangements.
Response:  The Government accepts the thrust of this recommendation, and notes that the issues of dispute resolution and management go beyond legal matters within the Attorney-General’s portfolio responsibilities.  The Office of Legal Services Coordination will convene a meeting of relevant departments and agencies to explore opportunities for sharing knowledge and experiences.  Any financial implications arising from this recommendation will require separate consideration at a later date.
Question 3

Managing Justice and the ALRC submission to the Senate Legal and Constitutional Committee’s current inquiry note some of the difficulties associated with a ‘needs-based model’. However, both the report and the submission ultimately state that needs analysis is important both for the improvement of service delivery, and to direct funds to where there is particular disadvantage. The ALRC supports continuing research in the area, as did the National Pro Bono Task Force (chaired by the President of the ALRC), which recommended the initiation of ‘empirical research into client needs and knowledge about how to access pro bono legal services’.
 

The paragraph in the submission, referred to by Senator Ludwig, outlines the problems associated with a needs-based model. The reservations about this model focus on the resourcing of LACs, and come from LACs who termed such needs assessment a ‘highly meritorious idea’, but noted that it is resource intensive and may be beyond the capacity of LACs.
 The other issue identified was the capacity of clients with intellectual disability, psychological or psychiatric disorders, or drug-induced conditions, to disclose or admit to such problems. This concern was raised during the ALRC inquiry by the Victorian Legal Aid Commission who stated that ‘there is a danger that the attempt to assess skills and needs could work against equitable treatment of applicants’.

However, having noted these issues, the ALRC (in the submission to the current inquiry, and Managing Justice) concluded:

Needs analysis is important both for the improvement of service delivery in individual cases and to direct funds generally to cases, clients and geographical areas which experience particular disadvantage.
 

The Managing Justice report and the recent submission both focus on the needs of people in rural and remote areas, and supports continuing research in this area, stating:

The Commission supports continuing research in this area. Legal need is not fixed, but requires ongoing evaluation. The JRC’s current research project into family law cases for the federal Attorney-General has profiled the ‘typical’ family law case and litigant and how such cases are resolved.  The second stage of the project will provide comparisons of the legal services provided to self-funding and legally aided family law clients. Again, such research can provide clear guidance for assessment and service delivery of legal aid. The Commission considers that further analysis is required of the methods used by LACs to assess and assign appropriate forms of legal assistance. Such research should be aimed at developing more equitable, efficient and effective means of delivering legal aid services.

Question 4

The discussion and recommendations in Managing Justice in relation to veterans’ matters focus on the need for limited grants of legal aid to clients to facilitate the early resolution of disputes. The ALRC frequently was told that veterans’ cases were being taken through lengthy review processes when the only issue was a medical one, which could have been clarified at a much earlier stage simply by securing an independent medical report.

There was little discussion of the source of legal aid in veterans’ matters. The ALRC noted a submission by the Law Council to the Attorney-General’s Department recommending that legal aid funding for veterans’ matters be ‘divorced’ from the general pool of legal aid funds and administered by the Department of Veterans’ Affairs or the Attorney-General’s Department.
  However, the ALRC did not pursue this issue—in consultations and submissions to the ALRC, certain LACs and government departments noted that when government departments directly fund applicants in matters in which the department is the respondent, there inevitably will be claims of departmental bias or conflict of interest.

Question 5

In Managing Justice, the ALRC recommended that federal courts and tribunals should publish data in their annual reports on the number of unrepresented parties. In gathering such data, courts and tribunal should consult to develop a standard definition of ‘unrepresented party’ and information on case outcomes and case duration in matters where there is an unrepresented party.

The ALRC suggested that data collected should include the number of litigants who are unrepresented at commencement of proceedings and/or the resolution of the matter, in cases where the applicant, the respondent or all parties are unrepresented; how and at what stage the cases involving unrepresented litigants were resolved, including numbers of cases heard, defended and decided, withdrawn or dismissed by consent, finalised by consent orders prior to hearing, and finalised by consent orders during hearing.

The recommendation in Managing Justice focuses on data that is measurable from within court, tribunal and legal aid files. From court and tribunal data, some measures of unmet legal need and of the impact of cases with unrepresented litigants on court and tribunal resources will be possible, as well as relative outcomes for such cases. The ALRC also notes that it is costly to collect and categorise case outcomes, and to administer data collection. It is critical then that government, courts, tribunals and LACs clearly identify the type of information sought and the purpose it is to serve. Requests for recording and reporting data become discredited if agencies see such work as having little practical utility.

Some federal courts have begun to publish data on self represented applicants—however, this has not been done at the level of detail envisaged in the ALRC’s recommendation in Managing Justice. In the subsequent ALRC report on the Judicial Power of the Commonwealth, it was noted that the federal courts had identified an increase in the number of self represented parties in appeals.
. (The figures were gleaned from the various courts’ annual reports for 1998–1999 and 1999–2000.) 

The Federal Court of Australia’s 2002–2003 Annual Report states that:

In 2002-03 about 38 percent of matters in the Court involved at least one party who was not represented at some stage in the proceeding.

During 2002–03, a committee of the Federal Court comprising judges and court staff gave detailed consideration to the issues raised by the increasing number of self represented litigants in the Court and the impact on the time and resources needed to resolve the matters in which such litigants are involved. The committee’s work resulted in the development of a Self Represented Litigants Management Plan, which was adopted in August 2002 to enable the Court to implement better management practices to address the needs of self represented litigants.

The Family Court of Australia also has undertaken further work in this field. In 2003, the Family Court released its report Self-Represented Litigants: a Challenge. The report sets out the work of the Family Court during the preceding two years, and foreshadows the establishment of a new national group to oversee the implementation of the recommendations’ at registry level, to continue the development of the national strategy, and monitor and to evaluate existing initiatives.
 The Family Court’s latest annual report notes that 44.3 per cent of appellants represented themselves, compared with 45.8 per cent in 2001–02.

The Federal Magistrates Court’s 2002–03 Annual Report provides data on self represented litigants, including a breakdown according to final and interim orders, and type of case. For example, an analysis of data collected since 1 July 2002 indicates that about 19 per cent of applicants seeking final orders in relation to children or property do not have a lawyer. By way of comparison, ‘applicants alleging the contravention of a child order are far more likely not to have a lawyer’. In the sample, 60 per cent of applicants did not have a lawyer. Applicants for divorce were unrepresented in more than 66 per cent of applications.

The research undertaken by Professor Rosemary Hunter of the Justice Research Centre for the ALRC as part of the Managing Justice inquiry looked at self represented litigants in the Family Court of Australia. This research did not include data on the increase trend in self represented litigants. However, the research importantly noted that litigants can receive no, full or partial representation. It also looked at the effect self represented litigants had on the length of time a matter took to resolve.
 

Professor Hunter recently has undertaken further research into this area. A summary of her findings is available on the website of the Law and Justice Foundation of New South Wales.
 The key findings of the qualitative part of the study were as follows:

The majority of unrepresented litigants at first instance are partly rather than fully unrepresented. There was no single pattern of partial representation: the research identifies several patterns, including beginning unrepresented and subsequently gaining representation, beginning represented and subsequently losing representation, and short-term changes of representation status such as appearing unrepresented at one court hearing.
· At first instance it was found that there was a steady increase in the proportion of fully unrepresented litigants over the period of the study. The proportion of partially unrepresented litigants at first instance fluctuated over time, with a peak corresponding with the introduction of simplified procedures in the Family Court. The proportion of unrepresented litigants varied by Registry.

· Unrepresented litigants were more likely than fully represented litigants to be male, and to be reliant on welfare payments as their main source of income. 
· Respondents were more likely than applicants to be unrepresented, while at appeal appellants were more likely than respondents to be unrepresented. 

Cases where one or both parties were unrepresented were more likely than cases in which both were fully represented to concern children rather than property matters, and to be resolved by withdrawal, abandonment, default judgment or dismissal, rather than by agreement between the parties. Cases involving fully unrepresented litigants were of shorter than average duration. Cases involving partially unrepresented litigants were of longer than average duration, and more likely to finalise at or close to final hearing.
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