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	Women’s Electoral Lobby Australia Inc.
PO Box 191, CIVIC SQUARE  ACT  2608

Ph: 02 6247 6679 
Email: wel@wel.org.au 

Web page: http://www.wel.org.au


The Secretariat 
Senate Legal and Constitutional Committee 
Room S1.61, Parliament House 
Canberra ACT 2600 

Please find attached a submission from the Women's Electoral Lobby Australia to the Committee's Inquiry into the Australian Human Rights Commission Legislation Bill 2003.

WEL provides this submission to the Committee out of concern over the narrowing of the functions of, and resources available to, the Human Rights and Equal Opportunity Commission.  

WEL Australia considers that the extremely short amount of time given to prepare and lodge submissions is not optimal for community organisations as it does not allow for an adequate consultation and research process, especially since potential participants may be contributing volunteer labour. We also query the absence of hearings in locations other than Sydney and Canberra to create opportunities for a diverse range of groups to make oral submissions. WEL Australia does, however, welcome this opportunity to make a submission. 

If you require any further information or contact, please direct your inquiries to: 

Sandy Killick

National Chairperson, WEL Australia 
Phone:  0409 204 100

Email: repnsw@wel.org.au

Eva Cox, WEL NSW, would be pleased to appear before the Senate Committee to provide further evidence and discuss priority issues with Committee members.  

Yours sincerely,

Sandy Killick

 National Chairperson

On behalf of the National Coordinating Committee, WEL Australia

24 April 2003
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1. Introduction 

Established in 1972, the Women’s Electoral Lobby Australia is an independent, non-party political organisation dedicated to creating a society where women’s participation and their ability to fulfill their potential are unrestricted, acknowledged and respected and where women and men share equally in society’s responsibilities and rewards. 

The policies of the Women’s Electoral Lobby Australia are based on the premise that a just society must recognise that women’s rights, responsibilities, contributions and needs are of equal value with men’s, though not necessarily identical. Social, economic, technological, and scientific development and achievement must be pursued in ways that give the goals of justice for all the highest priority.
This submission to the Senate Legal and Constitutional Legislation Committee examines the following proposals of the Australian Human Rights Commision Legislation Bill 2003. The Bill:
· “provides for the restructure of the Human Rights and Equal Opportunity Commission (HREOC) and its renaming as the Australian Human Rights Commission;
· creates an executive structure of a President and three Human Rights Commissioners;
· makes education, dissemination of information and assistance central functions of the new Commission;
· requires the Commission to obtain the Attorney-General’s consent before exercising its power to seek leave to intervene in court proceedings (unless the President was a federal Judge immediately before appointment, in which case the Attorney-General must be notified); and
· removes HREOC’s power to recommend the payment of damages or compensation following inquiries into certain types of complaints” (www.aph.gov.au)
2. Recommendations

In summary, the Women’s Electoral Lobby (WEL) recommends that: 

· The Australian Human Rights Commision Legislation Bill 2003 be dropped in its entirety; 

· the Human Rights and Equal Opportunity Commission negotiate with the Federal Attorney-General alternative measures to seek efficiency gains and increased education in ways that do not reduce the Commission’s existing powers and scope; 
· the Commissioners retain the power to seek intervention in court cases without being required to obtain thr Attorney-General’s consent;
· the curent executive structure of five specialist Commissioners be retained;
· the title, Human Rights and Equal Opportunity Commission, be maintained; and
· the resourcing of the Commission be raised to a level which allows the complaint handling, conciliation, intervention  and education functions to be undertaken effectively and for regional Australians to have fair access to the Commission's services. 
3. Background

The Australian Human Rights Commission Legislation Bill 2003 is similar in many ways to the Human Rights Legislation Amendment Bill (No. 2) 1998, which also sought to reduce the powers of the Human Rights and Equal Opportunity Commission and the Sex Discrimination Commissioner. WEL is concerned that the proposed changes will have a detrimental effect on potential complainants and will undermine existing important human rights protections currently available to Australian women.
WEL questions why such a proposal has been recycled against the advice of the same committee that is currently inquiring into the Bill. The views expressed by those giving evidence and making submissions when the Bill was tabled last time were that such changes would hobble the Commission and reduce the confidence of the public in the autonomy and independence of the Commission. The findings in the prior inquiry were that the Commission had not in any way abused its power. Consequently, the change was not supported. 

The Report of the committee stated:

All submissions received by the committee opposed these provisions. The submissions presented four main arguments against this proposal: …there is no evidence of abuse by the Commission of its power;  the amendments threaten HREOC's independence and may constitute a conflict of interest for the Attorney-General;  HREOC's intervention in court proceedings is of assistance to the courts; and  it is the courts' role to determine who may intervene… 

A number of submissions, including that of HREOC, argued that there is no evidence to suggest that the Commission has misused its power to intervene. The evidence presented indicated that the Commission has used the power to intervene in court proceedings very sparingly: only 17 times in 11 years. 

On the issue of removing the power to seek leave to intervene, the report stated: 

The submissions and evidence presented to the committee raised considerable doubts about the merits of the proposal, that the Attorney-General must approve any intervention by HREOC in court proceedings 

The committee considers that the issue is the balance between two potentially conflicting principles. The first principle is that the executive Government has a legitimate prerogative to set policy and determine the role of Government agencies, and to ensure that the powers of an agency are used “in the best interests of the Australian community as a whole”. 

The second principle is that Australia's peak human rights organisation should be independent from executive government. This is important since, as stated by Professor Charlesworth, “the very essence of the idea of human rights is, if you like, restraints on government”. 
WEL supports the HREOC position as argued in its submission to the 1998 Bill: 

“The independence of the Commission is at the very core of the Commission's ability to perform (and to be seen to perform) its functions with effectiveness, integrity and impartiality”. 
 

In considering whether changes are needed to the current balance between these two principles, WEL respectfully requests that the Senate Committee base its decisions on evidence as to whether the Commission's power to intervene has been abused. To date, the Commission has never been refused leave to intervene by the courts on the limited occasions in which it has sought such leave, and indeed in relation to the 1998 Bill the committee received evidence that the courts value contributions made by HREOC. 

While in recent years there has been an increase in the frequency of interventions by HREOC, this is not necessarily a problem but rather an indication that more complex cases are being brought by individuals exercising their right to seek remedy and redress in the courts. In such cases HREOC is able to ‘add value’ to the proceedings and the resulting case law by clarifying issues in the spirit of the relevant legislation and by making the Commission’s specialist expertise, which has been developed since its inception, available to parties to the court case and the broader community. In this way, the investment of public resources in HREOC by the Government is returned to the community. 

WEL draws the Committee’s attention to the following sections of the report from the Senate Committee Inquiry into the 1998 Bill, which state:

The changes proposed may well give rise to conflicts of interest for the Attorney-General, and be perceived by the community as compromising the independence of the Commission. At the same time the proposed changes impose an additional level of administrative procedures to be observed. The committee is also concerned that the proposed legislation contains no accountability or review provisions to make the decision-making process transparent, predictable and reviewable. 

…The committee therefore recommends that the 1998 Bill be amended to restore the status quo, so that the Commission's intervention power remains free of the need for approval by the Attorney-General. The committee considers that potential difficulties may be avoided by more effective communication systems between the Commission and the Attorney-General.
WEL argues that the situation has not changed since these findings were delivered by the previous Senate Committee. WEL calls for the current Bill to be dropped as it reduces the promotion and protection of human rights presently afforded to Australian citizens. The following sections detail specific concerns.

4.  WEL’s primary concerns 
In the second reading speech for the Bill delivered by the Honourable Darryl Williams, Attorney-General, the Bill is described as a way of maintaining and enhancing the protection afforded to all Australians under Commonwealth anti-discrimination laws. WEL disagrees that this will be the case should this Bill be passed in its current form. 

Specifically, the proposed executive structure:

· reduces the visibility and impact of discrimination against the most disadvantaged groups in our community, and

· at the same time reduces evidence of Government concern about discrimination against particular groups, that is people from different racial backgrounds particularly Aboriginal and Torres Strait Islander people, people with disabilities and women;
· reduces the access of these groups to specialist expertise on the forms of discrimination they experience; and 
· reduces the resources available to these groups by offering not five full time specialist Commissioners, but three generalists and an unspecified number of part-time Commissioners with a limited complaints focus.

HREOC complaint statistics from 2001 – 2002 demonstrate that the current structure is working to address the discrimination experienced by particular groups of people. During 2001-02:
· 36 percent of complaints were lodged under the Disability Discrimination Act,
· 31 percent were lodged under the Sex Discrimination Act, 
· 15 percent were lodged under the Racial Discrimination Act, and
· 18 percent were lodged under the Human Rights and Equal Opportunity Commission Act. 

(www.hreoc.gov.au/annrep01_02/chapter2.html)

Complaints under the Sex Discrimination Act increased by four percent compared to the previous year. The grounds of complaint appear to reflect issues raised by the Sex Discrimination Commissioner's policy work. For example, while complaints of alleged pregnancy discrimination made up 16 percent of complaints in 2000-01, they constituted 30 percent of complaints in 2001-02. It appears that lodgement of pregnancy-related complaints is linked to increased public awareness of these issues through the Sex Discrimination Unit’s National Inquiry into Pregnancy and Work and the national paid maternity leave debate(www.hreoc.gov.au/annrep01_02/chapter2.html) 

The complaint data demonstrates that a move to generalist Commissioners is not appropriate. The work of specialist Commissioners is far from complete and specific groups continue to warrant particular attention through the executive structure of the Commission. 
The emphasis placed on the educative role of the Commission suggests a preference for a more passive and less legal role for the Commission. The Commission is well equipped to undertake an educative role within its current structure and system of operating. For example, the Half Way to Equal report, published in 1992, which examined the impact of the Sex Discrimination Act on equal opportunity and the status of women, concluded that the operation of the Sex Discrimination Act had direct public education benefits. The report also called for the Act to be amended to reflect the “more sophisticated level of public understanding”. Since the early 1990s evidence of the increasing understanding of the Sex Discrimination Act and other anti-discrimination Acts can be measured by the increase in complaints over time. 

In particular WEL is concerned that the intervention approval process will diminish the access of women in particular situations to justice. This concern is based on specific comments in the second reading speech stating that the Government is better positioned to determine whether an intervention function is being exercised based on “the broader interests of the community” ensuring that “court submissions accord with the interests of the community as a whole”. The purpose of the raft of federal anti-discrimination legislation affected by this Bill is to protect the rights of disadvantaged groups that are not being served by the systematically discriminatory interests of the broader community. 

Without the introduction of the Race, Sex and Disability Discrimination Acts in the 1970s and 1980s, it is unlikely that we would have witnessed the introduction of sexual harassment guidelines in workplaces, the aligning of Industrial Relations legislation with anti-discrimination principles, a Royal Commission into Aboriginal Deaths in Custody, a National Inquiry into Racist Violence, or the development of national Disability Standards. 

An important indicator of a diverse and fair society is its ability to protect the rights of members of all groups without fear of jeopardising the ‘broader interests of the community’. 

5.  The importance of autonomous National Human Rights Institutions

At a 1991 UN-sponsored meeting of representatives of national institutions held in Paris, a detailed set of principles on the status of national human rights institutions (NHRIs) was developed. These are commonly known as the Paris Principles. These principles, subsequently endorsed by the UN Commission on Human Rights (Resolution 1992/54 of 3 March 1992) and the UN General Assembly (Resolution 48/134 of 20 December 1993, annex) have become the foundation and reference point for the establishment and operation of national human rights institutions. Australia played a major role in establishing these principles so would look particularly odd if it resiles from them. 

Full members of the Forum, including Australia, must comply with the minimum standards set out in the Paris Principles. In summary, the key criteria of the Paris Principles relevant to this issue are that NHRIs must have:

· independence guaranteed by statute or constitution;

· autonomy from Government;

· pluralism, including in membership;

· a broad mandate based on universal human rights standards; and

· adequate powers of investigation 

This Bill may also place the Federal Government in breach of Commonwealth standards. A paper from the Commonwealth Secretariat, Best Practice for National Human Rights Institutions (London 2001) states:

National Human Rights Institutions (NHRIs) have the capacity to make a substantial contribution to the realisation of human rights by transforming the rhetoric of international instruments into reality. Their ability to understand national circumstances and local challenges often means that NHRIs are better placed than external evaluators to monitor the human rights performance of governments.
There are many ways in which NHRIs can effectively contribute to the development of pluralistic and healthy democracies. Their most important
contributions arise from the exercise of powers to:

· undertake investigations of alleged violations of rights; 
· provide advice to Government on legislation, policies and programmes; 
· promote rights and educate the public; 
· conduct public inquiries; and 
· build bridges between Government and civil society and between groups within civil society. 

Their success depends on them being truly independent, qualified and diverse in their membership, adequately staffed and resourced, and accessible to the public.’

Where governments seek to undermine their own systems of governance because they are finding some ‘meddlesome’ agency challenging them on their own criteria, then it is important for those who care about democratic process to refuse them the opportunities. The changes proposed in the present legislation are undermining one of the government’s critics’ independence and meddling with its powers to act to support our legal and international obligations. 

The rule of democratic governments, particularly those forms of democracy that are derived from the Westminster system depends for its legitimacy on the separation of powers between the political system and the legal system. It is a deeply held tenet that governments have to comply with their own laws and be accountable for doing so. Increasingly, the attempts to establish international forms of agreement to ensure standards of behaviour and orderly relationships, means that Government seek to comply with conventions, treaties and other instruments of international law. 

Therefore the checks and balances that are built into legislative or sometimes constitutional measures should not be changed at will. There is also the possibility of such changes breaching our international obligations and further undermining our reputation in these areas. As one of the major promoters of human rights in the region and a major advocate for the Paris principles we are very vulnerable to be deemed hypocrites if we undermine our own bodies.
 

The proposed Bill contravenes the Paris Principles, which WEL believes are an appropriate expression of the principles which should guide NHRIs. WEL, therefore, cannot support the Bill. 

 6. Specific Concerns  

6.1 Commission name change

The name change from Human Rights and Equal Opportunity to Human Rights Commission has serious implications for the way in which the general public will interpret its role. WEL sees no reason to change the name of the national human rights body. The current name reflects its dual role in promoting human rights and working towards equality of opportunity, as a means of redressing past inequalities and instances of discrimination as well as promoting awareness. 

The Federal Government has demonstrated its commitment to the principles of equal opportunity, for example, by renaming the Affirmative Action Agency (and the attendant enabling legislation) to the Equal Opportunity for Women in the Workplace Agency. Removing ‘Equal Opportunity’ from the title of the Human Rights Commision is out of step with this positive policy development. WEL considers the proposed name change overly simplistic and at the expense of a clear statement of support for equal opportunity in Australia. It renders this important function invisible at a time when disadvantaged groups continue to be under-represented in government, corporate and public office positions. 

Additionally, WEL considers that the adoption of the slogan “Human rights: everyone’s responsibility” is unnecessary and unproductive. This slogan, while sounding inclusive, implies that the responsibility for human rights breaches lays with those who may have suffered discrimination. As one commentator notes, this new slogan signifies “a cultural shift from helping victims towards a more Liberal-friendly philosphy of self-help” (Dow, Steve. Sydney Morning Herald, 4 April, 13). 

WEL understands that an aim of this new slogan is to increase public awareness of human rights in line with HREOC adopting a more educative function. However, this function is not new: the role has always been included in that of the Commission and each Commissioner has used their specialist expertise to advantage in providing education to the public on related issues. The current paid maternity leave debate given impetus by the current Sex Discrimination Comissioner is an example of such public education. 
6.2. A new executive structure 
The Attorney-General has stated that the current Bill is intended to “reform the Commission to ‘ensure it is efficient’” (Hansard, 2nd reading speech, 27 March, 2003, www.parlinfoweb.aph.gov.au). WEL questions whether there would be any efficiency gains by replacing the current specialist Commissioners with generalist Commissioners, and reducing the number of Commissioners from five to three. 

In recent years the Commission has been operating with Commissioners straddling more than one discrimination portfolio due to delays in appointing replacement Commissioners when contracts expire or are not renewed. This situation is not considered ideal by the groups the Commissioner’s represent and should not become a de jure norm. 

Three problems arise from the proposed arrangement. 

First, as different forms of discrimination, especially indirect discrimination, operate in different ways, each Human Rights Commissioner would be required to develop a sufficiently broad and detailed understanding of disparate forms of discrimination. There would be a need to significantly increase the research support for the general Commissioners and this would reduce any savings and yet still not fully compensate for the loss of specialist expertise. 

Second, this would reduce the human resources available to the Commission at a time when the Government is critical of the Commission’s ability to respond to complaints in a timely manner. Removing two specialist Commissioners and replacing them with part-time complaints Commissioners reduces the current level of resourcing. It also reduces the number of Commissioners available to oversee public inquiries, to direct specialist research projects into systemic discrimination, or to carry out human rights collaborations with other agencies in the domestic human rights sector as well as in neighbouring countries with whom we have economic and diplomatic ties. 

In addition to the loss of expertise and the reduction of resources, the disappearance of particular Commissioners may be seen by the public at large as a downgrading of the importance of these particular areas of discrimination. The symbolic disappearance of a specific title would not be lost on a wide segment of the population. Subsuming identified discrimination Commissioners into generalist human rights Commissioners could lead to confusion by the public. 

Past and present Sex Discrimination Comissioners have worked very hard to build a high public profile within the community as a necessary strategy for overcoming the entrenched nature of sex discrimination in Australia. Replacing this position with a general human rights Commissioner may dissuade women from lodging complaints or seeking information on sex discrimination. It may even send a message that sex discrimination has been dealt with and that current social practices are an acceptable benchmark. This is certainly not the case with 31 per cent of all complaints to the Commission being made on the grounds of sex discrimination.  

In the second reading speech delivered by the Attorney-General on March 27, it was suggested that this reform would better enable the Commission to deal with the interesection of multiple and different types of discrimination, for example discrimination against women with disabilities. WEL believes that the best way to address the intersections is to have specialist Commissioners who can be called on to work collaboratively and give specific advice on a particular complaint or matter in the public interest, rather than spreading this function across generalist Commissioners who may have too great a load as well as insufficent expertise to go beyond addressing what is deemed to be the primary cause of discrimination. 

WEL endorses the Womenspeak submission, which makes the following points:

The idea that generalist Commissioners can be seen to have the experiences and skills to carry a range of portfolios in such difficult and contested areas is flawed. These are not ministers, judges or public servants, whose responsibilities must be broad and in theory able to be relatively impartial. The appointments to such positions are one of the few areas of Government where out groups can see someone who they trust to promote and protect their rights, because the incumbent shares at least some of their experiences.  

The absurdity is evident in the explanatory memorandum, which states:

…the Minister must be satisfied that the President, the other Human Rights Commissioners and the person, as a group, have expertise in the variety of matters likely to come before the Commission….Although there will be no specific functions or subject areas legislatively allocated to individual Human Rights Commissioners, the Commissioners as a whole will be charged with holding responsibility for all functions of the Commission and therefore must, among them, have the expertise to undertake the variety of matters likely to come before the Commission. (item 19, p7)

Given the range of areas already covered and which may be expanded, for example to include age, it seems obvious that there will be different interests and experiences, manifested and required in Commissioners. Keeping a balance between them also suggests that grouped portfolio responsibilities will continue to be allocated according to interest areas. Therefore the abolition of existing specialist Commissioners seems to be unnecessarily complicating both the appointments system and perceptions of the public. The danger is that without the constraints implicit in the specialist roles, and considering the exigencies of balancing diverse demands in generalist roles, one could see an entirely male Commission with little or no experience in minority situations. This would seriously undermine the legitimacy of the Commission and breach the diversity requirements of the Paris Principles. 

Groups with limited representation in positions of power need to see someone up there who shares their issues and experiences, if the Commission is to be seen as a legitimate representative governmental commitments to human rights. The diversity of the present Commissioners and their connections with various groups signals to both their immediate constituencies and the majority communities that diversity and fairness are proclaimed and activated. Were an appointing Government to look for people whose generalist capacities meant that they were not identifiably ‘different’, the messages of Government commitment would be substantially undermined. 

While the origins of the specialist Commissioners is partly an consequence of the legislative processes that produced the HREOC Act, the existence of these positions has become part of the image and legitimacy of the Commission. Changing the focus at this stage would raise many questions and in the present climate would tend to increase cynicism about its intentions. If the Government is serious about promoting the idea that we are all responsible for human rights, it is important that it does not undermine this by reducing its apparent commitment to appointing people with particular experiences such as indigenous people, women or those with disabilities. While the present Act does not make this mandatory, it is harder to overlook such qualifications if the positions are specifically designated. 

 6.3 The powers proposed for the Attorney-General

There are several problems with HREOC requiring permission to intervene in cases. First, this removes the decision-making power from an independent statutory office holder with expertise in the relevant field and transfers it to the political context. It is difficult to see how this could be seen as impartial. 

The Aboriginal and Torres Strait Islander Social Justice Commissioner has stated that the new Bill, if passed, would require HREOC to present the Government with the material HREOC would be presenting in the case, a situation which would severely compromise HREOC’s independence (Radio National news, 27 March, 2003).    

Commentators have also noted the potential for a conflict of interest, and have further suggested that this Bill is the government’s way of silencing criticism against Government actions, most notably in the Tampa affair and the IVF case (see for example Dow, Steve. Sydney Morning Herald, 4 April, 13). The current Bill would politicise HREOC and undermine its independence.  

Under the Paris Principles, the autonomy of national human rights insitutions is a paramount concern. Principle 3a relating to the status of National Institutions states that such organisation must be able to “submit to the Government, parliament and any other competent body, on advisory basis either at the request of the authorities concerned or through exercise of its power to hear a matter without higher referral…” The proposed role for the Attorney-General compromises the autonomy of operation of HREOC. 
Second, if efficiency is the driver for the proposed changes, it is difficult to see how placing yet another step in the process, and one which will also require resourcing, can assist that. HREOC has not abused its power, having only intervened in approximately 35 matters in the last 17 years. Many of these interventions were by the Sex Discrimination Commissioner and included intervening in the cases focusing on pay equity, IVF treatment for single women, flexible working hours for workers with family responsibilities, and sexual harassment. There have also been numerous interventions protecting the reproductive rights of women with disabilities. 

Third, there is potential for direct conflict of interest in matters where the Commonwealth is a party to the matter. The Government has been a party in 18 cases and has held a contrary view to HREOC in 16 of these cases (www.hreoc.gov.au). It is not realistic to expect the Attorney-General to set aside his or her political role in deciding whether to grant HREOC permission to seek leave to intervene in future cases where HREOC’s position is contrary to the Government’s. 

For example, in the High Court case examining single and lesbian women’s right to access to IVF and Assisted Reproductive Technology services, the Attorney-General’s representative presented a view in conlfict with that of the HREOC. The Attorney-General also granted a fiat to the Catholic Bishops’ Conference to enable the case to be heard in the High Court. The full bench found that the Church had no standing in the matter and dismissed the appeal by the Conference to undermine a landmark Federal Court decision supporting access to IVF treatment, irrespective of marital status. As a result, the High Court upheld Justice Sundberg's Federal Court decision which found that the Victorian Infertility Treatment Act is inconsistent with Commonwealth law and invalid.

During the case, Pru Goward, Federal Sex Discrimination Commissioner, made a public statement that the Australian Catholic Bishops Conference application threatens the marital status provisions of the Sex Discrimination Act. She went on to say that: 
It is these rights that ensure women are not prevented from working after they marry, or from accessing financial services if they are single, for example. As such, the issues raised by the Bishops are not only concerned with access to IVF services, but threaten broader, existing rights for women. The marital status provisions of the Sex Discrimination Act are crucial for all Australian women and the Commission will argue that they are valid law.
The Government’s response to the High Court outcome was to retable the Sex Discrimination Amendment Bill (No 1) 2002, duplicating the Sex Discrimination Amendment Bill (No 1) 2001 which lapsed in 2001. The Bill seeks to make clear that states reserve the right to restrict single people and same sex couples from accessing IVF and other assisted reproduction services. The Bill seeks specifically to exempt from the operation of the Sex Discrimination Act state legislation that discriminates on the basis of marital status in relation to the provision of such services. In doing so, it enables state and territory governments to restrict fertility services to married women and women in de facto relationships only, thereby building marital discrimination into the very Act designed to protect all women. If this Bill is passed, it will also contravene the Federal Government’s commitment to the Convention on the Elimination of All Forms of Discrimination Against Women. It is therefore difficult for  WEL to have any confidence in an approval mechanism with a political dimension. 

As well as reproductive rights, it is in industrial relations sphere, in particular, where a potential conflict of interest may appear, because of the strong Government commitment to a deregulated labour market and to more flexible industrial arrangements. Evidence shows that women, and perhaps in particular migrant and refugee women, are failing to benefit from the more flexible arrangements in either their overall wage rates or in the terms and conditions under which they work. For example, the recent Ainsworth Games Technology v Song case demonstrates the difficulties women face attempting to secure flexible working hours to enable them to combine work and family responsibilities. The Sex Discrimination Commissioner intervened in this case and assisted in securing an favourable outcome for the complainant.  

WEL wishes to see a continuation of the productive influence of the former Sex Discrimination Commissioners to intervene in industrial and reproductive matters relevant to their role. There should be no overriding of the Sex Discrimination Commissioner's capacity to bring to governments' attention discrimination against women. 

6.4 Changes in the ordering of powers 
The rearrangement of section 11(1) includes the removal of the power to intervene without permission but also the other powers of the Commission. This is in order apparently to “make education and dissemination of education the central focus of the new Commission’s functions, primarily by reordering and enhancing the existing functions.” The older order had the two main functional responsibilities as: 

· to inquire into, and attempt to conciliate, complaints of unlawful discrimination; and

· to deal with complaints lodged under Part IIC; 

The new Bill starts with promoting understanding and acceptance in existing terms and follows up with other sections also once lower down in the existing powers. In the first one is added the “the responsibility of persons and organisations to respect those rights”, and a new second clause espouses the self evident need to disseminate information on rights and responsibilities.

These changes both emphasise the changes from prioritising Government action in remedying discrimination to education as though they are assuming that these are two options for achieving the same results. Our concern is that the process can lead to blaming the victims or claiming that it is the perpetrator’s lack of education that is the cause for discrimination. These priorities deny the existence of structural discrimination and institutional problems.

It seems again here to assume that what we are dealing with are interpersonal, individual problems that can be solved if only people behaved better.  It ignores the roles of Government and social policy in both perpetrators and solvers of problems. It ignores the roles of institutional cultures in ensuring that they reproduce their discriminatory behaviour by implicit rules that may need the force of law to expose and change. It seems to reduce structural problems to counselling and interpersonal ones. 

While we support extending education and information, and particularly emphasise that this must be well-resourced, we are concerned that these changes will send the wrong messages to perpetrators of human rights abuses. They may well assume that Government has gone soft and is less likely to use its statutory powers to reinforce the need for compliance in the search for better behaviour.

7. Conclusion and recommendations 

WEL is committed to the elimination of all forms of discrimination against women and recognises that many women experience multiple forms of discrimination, for example on the grounds of race or disability as well as sex. Australia has a proud record of protecting the human rights of all citizens and WEL supports actions which will strengthen the current human rights legislation and the Commission. 

WEL supports the operation of the Human Rights and Equal Opportunity Commission in its current structure using its current powers. WEL supports the role of the Commission as stated in the Human Rights and Equal Opportunity Commission Act 1986:
· to provide independent resolution of complaints; 

· [to] provide an avenue for identifying and addressing those issues which contribute to discrimination, intentional and unintentional, direct, indirect and systemic; and 
· to assist in the elimination of discrimination in all forms in policies and practices throughout all sectors. 

WEL considers that the proposed structural and operational changes in the Australian Human Rights Commission Legislation Bill 2003 will undermine the effectiveness of the Commission if the legislation is implemented. 
In particular, WEL opposes:

· the abolition of the specialist Commissioner positions; 

· altering the Commission’s process for seeking to intervene; and 
· removing HREOC’s power to recommend the payment of damages or compensation in complaint proceedings. 

Any future changes must not erode the powers as set down by the Human Rights and Equal Opportunity Commission Act 1986. and should be an expression of Principle 2 of the Paris Principles which states: “A national institution shall be given as broad a mandate as possible, which shall be clearly set forth in a consitutional or legislative text, specifying its composition and its sphere of competence.”
Specifically, WEL recommends that: 

· the Australian Human Rights Commision Legislation Bill 2003 be dropped in its entirety; 

· the Human Rights and Equal Opportunity Commission negotiates with the Federal Attorney-General alternative measures to seek efficiency gains and increasded education in ways that do not reduce the Commission’s existing powers and scope;
· the Commissioners retain the power to seek intervention in court cases;

· the curent executive structure of five specialist Commissioners be retained;
· the title, Human Rights and Equal Opportunity Commission, be maintained; and
· the resourcing for the Commission be raised to a level which allows the complaint handling, conciliation, intervention  and education functions to be undertaken effectively and for regional Australians to have fair access to the Commission's services. 

� This section has been prepared using the Womenspeak submission on the Australian Human Rights Commission Legislation Bill 2003.


� This section 5 is reproduced with permission from the Womenspeak submission on the Australian Human Rights Commission Legislation Bill 2003.


� This section 6.4 is reproduced with permission from the Womenspeak submission on the Australian Human Rights Commission Legislation Bill 2003.
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