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My submission is organised so as to address the following concerns raised by the proposed amendments to the Human Rights and Equal Opportunity Act 1986 (Cth):

1. Renaming the Commission

2. The Emphasis on “Everyone’s Responsibility”

3. Public Education as the “Highest Priority”

4. Generalist Commissioners

5. Intervening only with the Attorney-General’s Approval

6. Community Links

7. Inconsistent with Australia’s Preferred Method of Implementing its International Human Rights Obligations

My argument is that the proposed changes are inconsistent with both the spirit and the substance of Australia’s international human rights obligations and, further, that the amendments run counter to the Government’s own preference for non-judicial (democratic) implementation of rights in Australia, which relies on the “less formal processes, often associated with inquiry, conciliation and report”.

1. Renaming the Commission

1.1 I am concerned at the proposal to rename the Commission the Australian Human Rights Commission if it in any way implies that “human rights” are to be defined solely by the Australian Government, as a domestic matter. Australia has extensive human rights obligations under international law, and under international human rights treaties in particular, which should be the principal source of defining “human rights” for the purposes of the Commission, as has always been the case. 

1.2 The Commission was established as the primary mechanism for implementing Australia’s international human rights obligations and should remain so, especially as there is no other comprehensive legislative or constitutional basis for the protection of human rights in Australia.

2. The Emphasis on “Everyone’s Responsibility”

2.1 The proposed introduction of language that asserts that it is the “responsibility of persons and organisations” to respect human rights in Australia is completely antithetical to the spirit and substance of Australia’s human rights obligations in international law, which clearly locate the responsibility to ensure that human rights are respected with the state – that is, the Australian Government.

2.2 The effect of the proposed focus on human rights as “everyone’s responsibility” is to privatise human rights, wrongly conceptualising them as a matter concerning relationships between individuals and organisations, rather than as an aspect of the relationship between the state and those who come within its jurisdiction. 

2.3 The “everyone’s responsibility” approach conveys an incorrect understanding of human rights, their public nature, and the true obligations of the Australian Government to ensure that they are respected, protected and enjoyed. The proposed wording is an attempt by the Government to deny and abrogate its own responsibilities under international law and to the Australian people.

2.4 In addition, the new focus on private responsibilities, following earlier measures that reduced the resources and powers of HREOC, will further undermine the Commission’s international and regional standing as a model for others to emulate.

3. Public Education as the “Highest Priority”

3.1 The Explanatory Memorandum to the proposed legislation refers to the “central functions” of the new Commission as “education, dissemination of information on human rights and assistance to business and the general community” and asserts that “educating Australians about human rights” would be its “highest priority”. While public education is an important and necessary component of the Commission’s role, to prioritise it in this manner is surely to devalue all the other functions of the Commission, including the policy advice that it provides to government, the inquiries that it undertakes and the reports that it prepares on matters of crucial, sometimes life-sustaining, importance to the Australian community. Understood in this light, the prioritisation of community education seems like little more than a ruse to redirect the energies of the Commission away from scrutinising the activities of government, and to reduce the Commission’s production of high quality and often ground-breaking research into problems and barriers preventing the full enjoyment of human rights in Australia.

3.2 Further, the Explanatory Memorandum suggests that educating Australians about human rights involves “helping them [Australians] understand their responsibilities … to respect other people’s human rights” and, to this end, the amendment proposes that the expression “human rights – everyone’s responsibility” be the focus of the Commission’s human rights education. That the Government seeks to legislatively enshrine its intention to misinform the Australian public about the nature of human rights, and the obligations and responsibilities that are attached to them, presents a serious threat to the future of human rights in Australia.

4. Generalist Commissioners

4.1 The proposal to abolish the specialist Commissioners and replace them with generalist Human Rights Commissioners will reduce the effectiveness of the Commission and, in particular, hamper the Commission’s present ability to focus resources on areas of extreme disadvantage and provide specialised and well-informed advice.

4.2 The implementation of human rights can be complex and demanding, particularly in Australia where very few human rights are legislatively or constitutionally protected. Therefore specialist skills and expertise in specific areas, like those presently of race, disability and sex discrimination, and Aboriginal and Torres Strait Islanders social justice, are necessary to effectively undertake the broad responsibilities of the Commissioners.

4.3 The specialist Commissioners have also provided publicly identifiable faces in those areas of primary concern to the Commission. This has been an important aspect of the Commission’s accessibility to disadvantaged communities and has enabled consistent, clear and coherent human rights advocacy by each Commissioner.

5. Intervening only with the Attorney-General’s Approval

5.1 As Australia’s primary mechanism for implementing its international human rights obligations, the Commission’s independence from government is crucial. It is unthinkable that the Attorney-General be given the power to gate-keep the Commission’s powers to intervene in cases that raise serious human rights issues.

5.2 A similar attempt to compromise the independence of the Commission was removed from earlier legislation, and the same should be done now.

5.3 The ability to seek remedies for human rights violations is key to the effective implementation and enjoyment of human rights. To limit the Commission’s ability to assist in the development of remedies under Australian law, at the same time as prioritising human rights education in the Commission’s work, suggests that the Government’s agenda is to divert attention from the scant legal protection of rights in Australia, further reinforcing its agenda of (wrongly) interpreting rights as an issue of community relations.

6. Community Links

6.1 The removal of provisions that establish a Community Relations Council and advisory committees under the existing legislation would further hamper the work of the Commission by reducing its ability to maintain effective links with others in the Australian community who have valuable experience or expertise or insights to contribute to the work of the Commission.

6.2 The removal of community links also runs counter to the Government’s long-standing position that human rights are best protected in Australia through democratic processes. Advisory committees are important mechanisms of participatory democracy.

7. Inconsistent with Australia’s Preferred Method of Implementing its International Human Rights Obligations

7.1 Australian Governments have long resisted the direct incorporation of their international human rights obligations, preferring to rely on indirect methods of implementation, particularly by way of government policies and through “less formal processes, often associated with inquiry, conciliation and report”.

7.2 The Human Rights and Equal Opportunity Commission has been the centre-piece of the “Australian approach” to fulfilling its international human rights obligations. The Commission has fulfilled its mandate competently and effectively and, as a result, is held in high regard by the Australian community. 

7.3 The Commission’s work has also provided a firm foundation and important guidance for cutting edge legislative and policy responses to serious problems in the Australian community, including Aboriginal and Torres Strait Islander deaths in custody, youth homelessness, pregnancy discrimination and disability standards, to name just a few.

7.4 If anything, the Commission needs to be further strengthened, including in the following ways:

· it needs to be more adequately funded;

· the Government needs to commit itself to acting on all the advice that it receives from the Commission, or at least justifying why it does not; and

· the Schedule to the Act, which lists the human rights instruments that define human rights for the purposes of the Commission’s work, needs to include the Covenant on Economic, Social and Cultural Rights, and be regularly updated to include all the human rights instruments that Australia has ratified.

7.5 The Government’s cynical attempt to reduce the effectiveness of its own preferred approach to implementing human rights is completely unacceptable.

� Third Periodic Report to the Committee on Economic, Social and Cultura Rights: Australia, 23/07/98, E/1994.104.Add/22, para. 21.


� Ibid.





PAGE  
1

