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Summary of Submission

This submission addresses four aspects of the proposed legislation: 

· the proposed restructuring of the Commission to remove portfolio-specific commissioners; 

· the proposed use of the expression ‘human rights – everyone’s responsibility’; 

· the proposed removal of the Commission’s powers to make recommendations with respect to compensation or damages; and 

· the proposal that the Commission be required to obtain the Attorney-General’s approval before intervening in court proceedings.

It argues that all of these proposed changes should be rejected.

The proposed restructure is not adequately supported by the Attorney-General’s position and is at odds with effective promotion and protection of human rights.  On the contrary, the proposed change detracts from the identification of sex, race and disability as the significant bases for discrimination and it does nothing to promote awareness of intersections of discrimination.  The retention of portfolio-specific commissioners would be more appropriate.  If there is a desire to promote awareness of discrimination intersections then the legislation should do this expressly.

The proposed expression ‘human rights – everyone’s responsibility’ is not untrue or incorrect, but it is inappropriate as the phrase that should dominate the public profile of the Commission.  It is inappropriate because it does not identify and tackle the key issues underpinning human rights education and protection, and thus detracts from rather than enhances promotion and protection of human rights.  To that extent, it is inconsistent with the functions of the Commission and thus inappropriate that the Parliament require the Commission to use and encourage the use of the expression.

The Commission’s power to recommend compensation or damages is important because it acknowledges the reality of both economic and non-economic harm, the circumstances in which the harm is suffered, and the extent and nature of the complainant’s loss. The fact that a compensation recommendation is not enforceable does not so greatly diminish its significance such that the Commission’s existing powers should be removed.

The proposal that the Commission obtain the Attorney-General’s approval to intervene diminishes the extent to which the legislative framework enables the protection and promotion of human rights.  It reduces the extent to which different views can be heard and taken account of in balancing the various interests of the community.  It ignores the different and unequal positions of individuals in the community that mean not everybody is equally able to be heard and which makes the voice of the Commission so significant.  The proposed change is at odds with the government’s commitment to protect rights even in a time when it has a great and difficult responsibility for national security.  The proposed change denies the right to freedom of speech, dangerously and perhaps inevitably giving rise to the perception that the Commission’s right to intervene will be dependent on the content of its views and the extent to which those views are consistent with the government’s position.

Introduction

This submission addresses four aspects of the proposed legislation:

· Restructuring: The restructuring of the Commission to replace area-specific commissioners with general ‘Human Rights Commissioners’ [Schedule 1, Item 13]

· ‘human rights – everyone’s responsibility’: The requirement that the Commission use and encourage the use of the expression ‘human rights – everyone’s responsibility’ [Schedule 1, Item 25]

· Compensation recommendations:  The removal of the Commission’s powers to make recommendations with respect to compensation or damages [Schedule 1, Items 35 & 42]

· Intervention approval:  The imposition of the requirement that the Commission must obtain the Attorney-General’s approval to intervene in court proceedings that involve human rights issues [Schedule 1, Items 24 & 26].

The submission argues that the Senate should reject the provisions of the Bill that would enact the above changes.  The changes should be rejected because they neither enhance nor maintain Australia’s current international and political commitments to the protection of human rights.  On the contrary, the Bill detracts from those commitments; the changes will result in lesser protection of human rights and less effective promotion of and education about human rights. 

In this submission, the references to the Explanatory Memorandum correspond with the Item numbers listed in the above bullet points.  The references to Hansard refer to the Attorney-General’s speech to the House of Representatives on 27 March 2003, reported in that day’s Hansard at pages 13433 – 13434.

1. Submission on the proposed restructuring of the Commission 
[Schedule 1, Item 13]

The Bill proposes that there no longer be area-specific Commissioners but instead there should be three ‘Human Rights Commissioners’.  This should be rejected because the stated rationale for this change does not stand up to scrutiny and, moreover, there are good reasons for retaining the portfolio-specific structure.

1.1 Discrimination Intersections

The Attorney-General argues in the explanatory memorandum and in Hansard (p 13433) that this restructure will enable the promotion of awareness of discrimination intersections.  There is nothing in the Bill to indicate this will occur.  On the contrary, the removal of the portfolios mitigates against such awareness because the legislation would be far more silent about the key axes of discrimination (race, sex, disability).  In short, rather than focussing on areas of discrimination and suggesting the possibility of intersections, it refuses to speak of the existence of specific issues that – both of themselves and in conjunction – are central to discrimination and breaches of human rights.

A more productive way to deal with the Attorney-General’s concerns about intersections in discrimination portfolios would be to incorporate into the existing legislation a provision that requires a focus on such intersections, thus formally acknowledging the grounds on which discrimination occurs and supporting the existing interaction between the various commissioners and officers of the Commission.  

1.2 ‘Emerging areas’ of discrimination

The Attorney-General argues in the explanatory memorandum and in Hansard (p 13433) that the restructure would enable ‘emerging areas’ of discrimination to be addressed without the need to appoint other portfolio-specific commissioners.  This argument is flawed in two respects.  First, if the government does not wish to appoint a new commissioner then there would be no obstacle to adding an emerging portfolio to the that of an existing Commissioner, at least in an acting capacity and subject to the practicality of an increased workload.  (There have been acting Commissioners in some portfolios for some time, as I understand it.)  Secondly, if the Parliament is to show a demonstrated commitment to human rights and the elimination of discrimination then it seems more appropriate to acknowledge the basis of discrimination overtly.  This is important not only with respect to the core areas of sex, race and disability, but also in emerging areas of discrimination which do not attract legislative protection in the manner in which those core areas do.  It seems vitally important to retain overt acknowledgment of the bases of discrimination when the Commission’s powers with respect to human rights and equal opportunity complaints are also proposed to be diminished by other proposed changes in the Bill (eg, Items 35 & 42). 

1.3 The ‘broad spectrum of all Australians’

The Attorney-General argues that the restructure will ‘assist the Commission in reaching the broad spectrum of all Australians’ (Hansard, p 13433).  There is no suggestion or evidence of any sort that the Commission currently does not reach ‘the broad spectrum of all Australians’. The existing education functions provide for a very broad reach.  The proposed enhanced education & promotion functions [Items 20 & 36] would similarly allow for this.

1.4 The ‘social and economic environment’

The Attorney-General argues that the changes ‘take into account … the social and economic environment that faces all levels of government and business’ (Hansard, p 13433).  At first blush, this statement is so non-specific that it says almost nothing.  In fact, it is a highly significant element of the rationale for the changes because of its glaring omission: it does not consider the social and economic environment that is the world and lived experience of those who are targets of discrimination.  There is no question that there needs to be balance between the concerns of government and business, on the one hand, and individuals on the other (and especially individuals who are disadvantaged because of discrimination).  The problem is that by expressly removing the portfolios, the proposed changes decline to acknowledge three of the most significant factors that dominate the social and economic environment faced by victims of discrimination: race, sex and disability.

The proposed restructure will not enhance the protection of human rights.  Rather, it silences the reasons why people suffer from discrimination: the reasons why they are denied employment, or promotion, or housing, or why they are harassed in the community, or at school, or in the workplace, or on the sports field.  To refer to the Commissioners as simply ‘human rights commissioners’ is to avoid and hide the reasons why discrimination occurs, rather than to make visible the reasons why people suffer discrimination.  

1.5 Summary regarding the proposed restructure

The proposed restructure is not adequately supported by the Attorney-General’s position and is at odds with effective promotion and protection of human rights.  On the contrary, the proposed change detracts from the identification of sex, race and disability as the significant bases for discrimination and it does nothing to promote awareness of intersections of discrimination.  The retention of portfolio-specific commissioners would be more appropriate.  If there is a desire to promote awareness of discrimination intersections then the legislation should do this expressly.

The proposed changes with respect to restructuring should be rejected.

2. Submission on the expression ‘human rights – everyone’s responsibility’
[Schedule 1, Item 25]

There is little to disagree with in the proposition that human rights are everyone’s responsibility.  However, it should not be a requirement that the Commission use and encourage the use of the expression ‘human rights – everyone’s responsibility’ because such a proposition is only one of numerous aspects of respect for human rights.  Most importantly, if it becomes the ‘slogan’ of the Commission then the public profile of the Commission would be inconsistent with and distort the Commission’s functions as stated in section 11 of the Act (either as it stands or in light of the proposed changes).  

The legislative functions empower and require the Commission to protect and educate the community about human rights.  Those human rights, identified in international instruments and adopted in domestic legislation, are derived from the lived experience of those who have been subjected to discrimination and abuse in circumstances that are characterised by historically enduring relationships of unequal social, political and economic power.  The law and jurisprudence of human rights takes account of those inequalities through legislation such as the Commonwealth Human Rights and Equal Opportunity Commission Act 1986 and the Acts prohibiting and regulating discrimination on the grounds of sex, race and disability.  

If the Parliament requires the Commission to use ‘human rights – everyone’s responsibility’ as the phrase which dominates its activities then the public profile of the Commission would misrepresent the nature of discrimination and human rights abuses.  In particular, the dominance of this phrase would mean the public profile of the Commission would:

(a) depict inappropriately the relationships that characterise discrimination, and 

(b) depict inappropriately the different abilities of individuals to combat discrimination.

2.1 The relationships that characterise discrimination

The relationships that characterise discrimination are relationships of inequality.  The idea that human rights are everybody’s responsibility, while a defensible proposition of itself, is not the idea that will most adequately enable the Commission to educate the community about and to protect human rights because there is little to suggest that it is the reluctance to take responsibility which characterises the experience of discrimination.  This is particularly so with regard to the relative positions of the victim and perpetrator of discrimination.  

The victim of discrimination who reaches the Commission has taken responsibility and is pursuing the protection of their rights.  The perpetrator of discrimination is avoiding that responsibility.  The Commission should not be required to use a phrase that suggests that victim and perpetrator of discrimination are equally responsible for that discrimination.  If the phrase ‘human rights – everyone’s responsibility’ is to dominate the Commission’s profile, it suggests that everyone bears equal responsibility for everything, at all times, and in all circumstances, when this is manifestly not the case.  

2.2 The ability to combat discrimination

Just as the perpetration of discrimination is characterised by unequal relationships of power, the ability to combat discrimination is similarly skewed.  Some individuals have a greater capacity to lodge and pursue a complaint, and that capacity may be dependent upon the very basis for discrimination.  For example, an individual’s sex, race or disability may well impact upon the circumstances (educational, financial, cultural, psychological) that enable them to seek protection and recognition of their rights, either with or without the assistance of the Commission.  Once again, the proposed slogan does not acknowledge these difficulties which among those that lie at the core of protection from and understanding of discrimination.  The proposed slogan is also flawed in its focus on individuals.  There is a great institutional capacity for protection and education in human rights.  

2.3 Summary on the proposed expression ‘human rights – everyone’s responsibility’ 

The problem is not that the proposed expression is untrue or incorrect.  The problem is that the expression is inappropriate as the slogan that should dominate the public profile of the Commission.  It is inappropriate because it does not identify and tackle the key issues underpinning human rights education and protection, and thus detracts from rather than enhances education about and protection of human rights.  To that extent, it is inconsistent with the functions of the Commission and thus inappropriate that the Parliament require the Commission to use and encourage the use of the expression. 

The provisions regarding this expression should be rejected.

3. Submission on the removal of the Commission’s powers to make recommendations with respect to compensation or damages 
[Schedule 1, Items 35 & 42]

The Bill proposes that the Commission should no longer have the power to recommend the payment of compensation or damages to remedy or reduce the loss or damage suffered by an individual.  

3.1 There is no discussion as to why is the proposed change appropriate

The Attorney-General’s second reading speech mentions (at p 13434) that this change is proposed but provides no reason why it is proposed.  

The explanatory memorandum indicates that the Commission’s compensation recommendations cannot be pursued as a matter of law, but it does not discuss why the power should be removed.  Rather, it relies on a presumption or assertion that simply because there is no subsequent legal path for enforcement the Commission should not be able to make recommendations.  This position is untenable without some reasoned support that considers the context and nature of human rights complaints. 

Neither the Attorney-General’s speech nor the explanatory memorandum discuss the possible reasons why the proposed change is appropriate.  

3.2 Why the change should be rejected

The proposed change is not appropriate.  There are four reasons why it should be rejected and the Commission should retain its existing powers even though recommendations regarding compensation or damages are not enforceable.  

First, it is a simple and well-accepted reality that discrimination can bring about quantifiable economic loss.  The Commission’s existing powers recognise and respect that reality.

Secondly, where an individual suffers non-economic harm, a recommendation in terms of compensation or damages may be the most appropriate way to remedy or reduce the loss or damage suffered.  This may be particularly so if, for example, respondent and complainant are no longer in the same physical environment (such as a workplace) as they were at the time when the discrimination and loss occurred.  

Thirdly, a pecuniary recommendation is an acknowledgement that the harm suffered by the complainant was very real and had an impact on that person.  In defamation actions, for example, the courts recognise that a very real harm occurs and substantial sums of damages are awarded, even though the harm is non-economic.  The experience of defamation has been neatly captured by Matsuda who argues that defamation law:

recognizes the concrete reality of what happens to people who are defamed.  Their lives are changed.  Their standing in the community, their opportunities, their self-worth, their free enjoyment of life are limited.  Their political capital – their ability to speak and to be heard – is diminished.

The harm suffered by victims of discrimination and human rights abuses is equally real, and recommendations of compensation or damages can acknowledge that reality.  

Fourth, a pecuniary recommendation is a very public acknowledgement not only of the reality of harm, but of the gravity of that harm.  The defamation case law again provides a useful comparison for the significance of those harms: in Crampton v Nugawela (1996) 41 NSWLR 176 – a case where a doctor was defamed, with consequences of the sort Matsuda describes - Handley JA (at p 194) said in the NSW Court of Appeal that people might: 

not be convinced merely by a finding by a court, one way or the other, as to [the facts].  It would need the emphasis of a substantial sum in damages to bring home … the gravity of what had happened to the plaintiff, the extent of the findings of the court in his favour, and the seriousness of the finding by the court that what the [defendants] had done was wrong. 

The ability of the Commission to make recommendations about compensation or damages is an important power because it enables the Commission to indicate publicly - in monetary terms which can be understood across the community - the extent to which a complainant has been wronged and the harm they have suffered.  

3.3 Summary regarding the power to make compensation/damages recommendations

Compensation or damages recommendations are important because they acknowledge the reality of both economic and non-economic harm, the circumstances in which the harm is suffered, and the extent and nature of the complainant’s loss. The fact that a compensation recommendation is not enforceable does not so greatly diminish its significance such that the Commission’s existing powers should be removed.

The proposed changes should be rejected.

4. Submission on the requirement that the Commission must obtain the Attorney-General’s approval to intervene in court proceedings that involve human rights issues [Schedule 1, Items 24 & 26].

The proposal that the Commission be required to obtain the Attorney-General’s approval prior to intervening in court proceedings is especially worrying for several reasons.

4.1 The inadequacy of the Attorney-General’s rationale

The Attorney-General’s explanation of the rationale for these changes is found in Hansard (p 13434) and the explanatory memorandum (Item 26, Note 37; Item 39, Note 58).  It is inadequate in two respects.

First, the Attorney-General’s public interest role in human rights litigation is recognised by the Commission in its existing powers and practices.  The Commission’s current guidelines on intervention clearly indicate that there would be no duplication of function between the Commission and the Attorney-General: 

The Commission should put the intervention issues before the court only if these issues are not proposed to be put before the court by the parties to the proceedings or not adequately or fully so argued.

In short, concerns regarding duplication of functions and waste of resources are simply a non-issue.

Secondly, the Attorney-General argues that the approval requirement will ensure that ‘the intervention function is only exercised after the broader interests of the community are taken into account’ (Hansard, p 13434 & explanatory memorandum).  This rationale is flawed because it ignores the diversity of interests in the community that derive from the inequalities in social, political and economic power.  In short, some people – those who are the victims of discrimination – have a far greater interest than others in pursuing the legal protection of human rights.  

The argument that the ‘broader interests of the community must be taken into account’ is a valuable one, but the proposal that this will occur through an approval requirement is misguided.  Taking account of the broader interests of the community requires a balancing of diverse interests, taking into account the different positions of individuals within the community.  It is inappropriate to leave that balancing process in the hands of the Attorney-General because it reduces the public expression of diversity, and a greater expression of diversity before the courts suggests a greater likelihood of a balancing those diverse interests appropriately.  The better position, then, is that if the Commission and the Attorney-General have different views then they should both be parties to a relevant case.  If the Commission retains its current intervention powers and guidelines then this ensures the best possible representation of diverse views.

4.2 The proposed change is at odds with the current government’s position on rights

The proposed change is at odds with the government’s expressed desire to protect the rights and liberties of its citizens.  Speaking in September 2002 about proposed Commonwealth counter-terrorism legislation, the Attorney-General stated that, ‘The Government respects the rights and freedoms of Australian citizens and the need to protect these rights.’
  In circumstances where it is widely acknowledged that national security measures are curtailing rights and liberties, it is all the more important to retain and maintain the independence of the Commission in the monitoring and protection of human rights.  Even if one accepts that there is a balancing process in curtailing rights and maintaining national security, it is a dangerous step to remove the independence of the Commission and raises risks of an inappropriate and inadequately monitored balance between these factors.

4.3 The proposed change is at odds with freedom of speech

The Commission can only intervene with leave of the court hearing the proceedings, but it is noteworthy that the Commission has never been refused leave to intervene in its 35 applications.
  In this context, by controlling the Commission’s powers to intervene in court proceedings, it very much appears as though the government has little commitment to freedom of speech.  Instead, it appears that the right to speak will be dependent on the content of what the Commission wishes to say.

Importantly, the type of speech that may be restricted carries great legal significance.  The proposed approval requirement could be used to prevent courts receiving submissions that may not be put by any other party.  If those submissions were to be received then they may open to the court the possibility of making a decision not favoured by the government of the day; this again risks the appearance that a refusal to allow the Commission to intervene is motivated by the Executive’s desire to suppress unfavourable views and their possible legal consequences.  The approval requirement would prevent the courts hearing the Commission’s views and arguing on behalf of the citizens who are most vulnerable.  As a party to court proceedings – a very public and very important forum - the Commission also enhances its role in promoting the awareness of and protection of human rights.

While the Attorney-General states (Hansard, p 13434) that ‘the requirement is not intended to prevent court submissions that are contrary to the government’s view’, it may be difficult to prevent such a perception.  The more favourable position would be that the contrary submissions be allowed to proceed when they fall within the Commission’s existing powers and guidelines.

4.4 Summary on the proposed requirement for approval to intervene

The proposal that the Commission obtain the Attorney-General’s approval to intervene diminishes the extent to which the legislative framework enables the protection and promotion of human rights.  It reduces the extent to which diverse views can be heard and taken account of in balancing the interests of the community, ignoring at the same time the different and unequal positions of individuals in the community such that not everybody is equally able to be heard and the voice of the Commission is a significant one.  The proposed change is at odds with the government’s commitment to protect rights even in a time when it has a great and difficult responsibility for national security.  The proposed change denies the right to freedom of speech, dangerously and perhaps inevitably giving rise to the perception that the Commission’s right to intervene will be dependent on the content of its views and the extent to which those views are consistent with the government’s position.

The proposed changes should be rejected.

Conclusion

This submission has addressed four of the proposed changes to the human rights legislation.  It has argued that the proposals are fraught with danger in that they diminish the protection of, promotion of and education about human rights in Australia.  The changes are unnecessary and inappropriate for the various reasons outlined above.  The proposed changes should be rejected.
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