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	Mr Peter Hallahan

	Secretary

	Senate Legal and Constitutional Committee

	Room S1.61,  Parliament House

	Canberra   ACT   2600

	AUSTRALIA

	


24 April, 2003

Dear Mr Hallahan,

AUSTRALIAN HUMAN RIGHTS COMMISSION LEGISLATION BILL 2003
I respectfully submit the following observations to the enquiry of the Senate Legal and Constitutional Committee regarding the Australian Human Rights Commission Legislation Bill 2003.  Although I am now working in London for the Human Rights Institute of the International Bar Association, I am an Australian citizen and I was a consultant to the Human Rights and Equal Opportunity Commission (1987-93) and to the Queensland Anti-Discrimination Commission (1993-99), and a Member of the Queensland Anti-Discrimination Tribunal (2000-2002).  The following remarks are personal and do not necessarily reflect the views of the International Bar Association or the Human Rights Institute.

 A fundamental flaw
I respectfully submit that the Bill has a significant and fundamental flaw which must be addressed.  There is an obligation under the International Covenant on Civil and Political Rights, Article 2(3)(a), to provide effective remedies for violations of human rights.  Specifically, that paragraph states:


Each State Party to the present Covenant undertakes: … to ensure that any person whose rights or freedoms as herein recognised are violated shall have an effective remedy, notwithstanding that the violation has been committed by persons acting in an official capacity.
The wording of the provision clearly indicates that this is not optional but obligatory on all Parties to the Covenant.  
The following paragraph of the same Article further makes it clear that judicial remedies are part of providing an effective remedy.  It states:


[Each State Party undertakes] to ensure that any person claiming such a remedy shall have his right thereto determined by competent judicial, administrative or legislative authorities, or by any other competent authority provided for by the legal system of the State, and to develop the possibilities of judicial remedy.
It is also an obligation that State Parties:

Ensure that the competent authorities enforce such remedies when granted (Article 2(3)(c)).

While judicial remedies are not contemplated as the only appropriate remedy, they are clearly contemplated as being part of the panoply of remedies.  It is also clear that whatever remedies are available, they must all be effective.
It is in this regard that I have a concern with clauses 26, 39, 93, 121 and 138 of the Bill.  These provisions are identical and amend sections 11 and 31 of the Human Rights and Equal Opportunity Commission Act 1986, section 67 of the Disability Discrimination Act 1992, section 20 of the Racial Discrimination Act 1975, and section 48 of the Sex Discrimination Act 1984.  All the amendments relate to the ability of the Australian Human Rights Commission to intervene in court proceedings.  In summary, the amendments will prohibit the Human Rights Commission from intervening in judicial proceedings unless the Attorney-General expressly approves the intervention (unless the President of the Human Rights Commission is or was a judge in a federal court).  
My concerns with this are as follows:

· The process of approval is mandatory and the decision is final.  If the Attorney-General does not approve of the intervention, the Human Rights Commission is prohibited from intervening.  There is no provision to appeal against the decision.
· Although the amendments provide grounds on which the Attorney-General may decide to allow or prohibit the intervention, these are expressed not to be exhaustive.  The ground for the decision may validly be a political one or based on anything perceived to be expedient.  Potential breaches of human rights may therefore be ignored.

· This restriction is serious in the Australian context, where the use of intervention and/or amicus curiae briefs is not extensive, where courts traditionally do not encourage intervention, and where the High Court of Australia (unlike its counterparts such as the Supreme Court of Canada)  has no power to give advisory opinions.  In such a context, intervention should be encouraged rather than restricted.
· The Explanatory Memorandum indicates that the reason for the Attorney’s approval is to: “ensure that the intervention function is only exercised after the broader interests of the community have been taken into account” (at paragraph 37).  Just as true democracy has never meant that the majority can do whatever it likes to a minority, human rights are not a sop for majoritarianism.  Human Rights have in practice always been principally about the rights of minorities in the face of often widely-held community prejudice.  This does not mean that the views of the majority should be ignored, but the statement that intervention should be exercised “only” when community interests have been taken into account represents a fundamentally flawed conception of human rights.
· The Second Reading Speech of the Attorney-General addresses this issue by stating that the proposed procedure is not intended to prevent court submissions which are contrary to the government’s views.  With respect, this is a specious assertion.  In the field of immigration law, for example, the principal opponent of the application of human rights norms has been the government acting through the Minister for Immigration (see, for example, the recent case of Al Masri v Minister for Immigration and Multicultural and Indigenous Affairs [2002] FCA 1009).  In addition, the Speech again refers to taking into account the interests of the community as a whole.  Here, however, there is a significant difference in the description of the function when compared to the Explanatory Memorandum. The latter refers to the intervention function being exercised “after” community interests are considered.  The Second Reading Speech, on the other hand, refers to ensuring that “court submissions accord with” those community interests.  This is a clear reference not merely to a gate-keeping function but one which dictates the content of the submissions to the court.  As such, it would be a clear interference with the supposed independence of the Australian Human Rights Commission.
· It is also instructive to note that the exception to the requirement of obtaining the Attorney-General’s consent occurs when the President of the Australian Human Rights Commission is, or recently was, a justice of a federal court.  This has presumably been done to avoid problems arising from infringing the doctrine of separation of powers.  However, separation of powers may equally be jeopardised when the government through the Attorney-General (or other members of Cabinet) attempts to direct the content and flow of submissions to courts and hampers the proper exercise of power by public institutions.  (See, for example, the International Bar Association Report on Swaziland (March, 2003) especially at paragraphs 2.52-53, 4.8, 4.11 – the Report can be downloaded from the IBA website: www.ibanet.org).

There is evidence in the Bill not only of a flawed conception of human rights, but a lack of appreciation of the full extent of the ramifications of separation of powers.
Another problem
There is also in my opinion a problem with clauses 35 and 42 of the Bill, which amend sections 29(2)(c) and 35(2)(c), respectively, of the Human Rights and Equal Opportunity Commission Act 1986.  The effect of the amendments is to remove the possibility of the Australian Human Rights Commission recommending the payment of compensation or damages for a breach of the Act.  The Explanatory Memorandum quite correctly points out (at paragraphs 51 and 64) that the acts or practices breaching that Act are not made unlawful, unlike breaches of the Sex Discrimination Act, Racial Discrimination Act and Disability Discrimination Act, where such breaches are unlawful.  Therefore, recommending the payment of monetary damages is considered to be inappropriate in this context and thus it has been removed.  Surely the remedy which would be more in accord with Australia’s human rights obligations would be to make these acts and practices also unlawful, rather than to remove a remedy.  This would accord with the obligations under the International Covenant on Civil and Political Rights, mentioned above, to provide effective remedies and to ensure proper enforcement of remedies.
Conclusion
The essence of human rights is not just that they represent the rights and duties of individuals, but that they are also in effect a challenge to any government in a democracy to justify publicly its actions, laws and policies.  It is my submission that the amendments referred to above in fact allow the government to evade public scrutiny in the very institutions which can accord real remedies.  As such, they represent a breach of Australia’s human rights obligations.

Yours sincerely,

Dr Phillip Tahmindjis
Dear 

Yours sincerely,
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