Submission to the Inquiry into the provisions of the Australian Human Rights Commission Legislation Bill 2003

UNITED NATIONS YOUTH ASSOCIATION 
1. Introduction

1.1 UNYA is a non-governmental organisation with a national membership of over 1000 young people under 25 years of age. UNYA has an active human rights policy body and interest in the role and powers of HREOC  

1.2 UNYA expresses concern that the Australian Human Rights Commission Legislation Bill 2003 compromises the ability of the Human Rights & Equal Opportunity Commission to perform its functions in an efficient, effective and objective manner

1.3 UNYA recognises that while this is a matter for Federal Parliament, the Commonwealth Government has released numerous statements confirming its commitment to human rights and hopes this will lead to a reconsideration of the Bill.

2. Intervention Powers

2.1 UNYA acknowledges the Commission has a history of independence in exercising intervention powers. The ability to, with the leave of the Court, present written and oral argument in legal proceedings involving human rights and discrimination issues, is an invaluable contribution to the legal system. 

2.2 UNYA further acknowledges that in a number of past cases, the Commonwealth has been a party to the litigation, such as in the Tampa litigation. 

2.3 UNYA is concerned that given these circumstances, the requirement of the Bill that the Commission must obtain consent from the Attorney-General, prior to seeking leave to intervene in court proceedings, is inappropriate. The requirement does not allow the Commission to effectively act as an intervener in court proceedings, particularly those to which the Commonwealth is a party. 

2.4 UNYA recognises that the provision compromises the Commission’s role as an independent body.

2.5 UNYA further recognises that the Commission is responsible for monitoring Australia’s compliance with its human rights obligations and thus such a provision prevents this being done effectively.

2.6 UNYA notes that the Al Masri case illustrated the right and need for intervention by independent bodies.

2.7  UNYA further notes that there is no evidence of abuse by the Commission of its powers, and given the evident conflict of interest on the part of the Attorney-General, the suggested provisions are not in the best interest of the courts
2.8 UNYA agrees that the Commission’s intervention is of assistance to the courts and that it is the court’s role to determine who may intervene, as outlined in the recommendations of the Legislation Committee 

2.9 UNYA urges that as we are wary of corporate intervention in such bodies, so should we be of excessive Government intervention, compromising the independence of the Commission 

2.10 UNYA recommends the Commission not be made to obtain consent from the Attorney-General, prior to seeking leave to intervene in court proceedings.

3. Structure

3.1 UNYA acknowledges there is no universally recognised model for structure within such Commissions.

3.2 UNYA further acknowledges that replacing portfolio Commissioners with three Human Rights Commissioners may be an effective means to improve management structure. UNYA is however concerned that the provision may not be in the interests of the Commission or the community.  

3.3 UNYA believes that individual portfolio Commissioners are better equipped with an understanding of the needs of the community and relevant experience and expertise.

3.4 UNYA is concerned that generalist Commissioners will be unable to obtain the same depth of policy development and response

3.5 UNYA recognises the need for human rights education in the community. UNYA is however concerned that the provision to place greater emphasis on education will come at the expense of the Commission’s attempts to redress human rights issues

3.6 UNYA recognises the need for human rights education in the Australian community however believes this should not be prioritised over the Commission’s current responsibilities, including its implementation and monitoring of Australia’s international obligations.

3.7 UNYA recommends that the portfolio specific Commissioners remain and the focus of the Commission remains unchanged
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