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Submission to the Senate Legal and Constitutional Committee Inquiry into the provisions of the Australian Human Rights Commission Legislation Bill 2003

On behalf of the NSW Council on Intellectual Disability (NSWCID), the peak organisation representing people with intellectual disability who live in NSW, we present the following submission. We regret that, owing to the short time frame in which we were able to respond to this inquiry, we are unable to focus upon all the issues raised in the inquiry, and have instead chosen to focus on those which have primary significance to people with intellectual disability. 
Context of the current Inquiry

To our knowledge, there have been two previous inquiries into amendments of the Human Rights Legislation Bill, in 1996 and 1998. Both of these inquiries rejected the central issues which are again put up for investigation by the Committee in 2003. 

We argue that the reasons for rejecting the currently proposed changes were cogently and soundly presented in both of the previous inquiries, and should be given due weight and consideration in determinations by the Committee.

Restructure and renaming of the Human Rights and Equal Opportunity Commission
NSWCID strongly opposes the creation of a new collegiate model of operation, in which generalist Human Rights Commissioners bear responsibility for dealing with all groups of people covered by the legislation and scope of the Commission. 

It is our experience that people who have intellectual disability are not well served by generalist services or structures in the context of complaints and justice mechanisms. The complexity of issues which face people with intellectual disability results in them experiencing frequent discrimination and unfair treatment due to their disability. Reasons for this include a greater than average interaction with multiple services, reliance on paid support services to meet personal and social needs, and community attitudes which exclude and marginalise people with intellectual disability. The life experiences of many people who have intellectual disability are unfortunately very different to those who do not have a disability. 
It is highly unlikely that a generalist Human Rights Commissioner will have either the experience or the requisite specialist knowledge to make informed decisions on issues which concern people with intellectual disabilities in many instances. For example, segregated residential services, supported business enterprises and personal care assistance programs are services used by thousands of people with intellectual disabilities, but about which little is known by people who do not work within or have extensive networks in the disability sector.     

The current level of expertise and understanding of issues facing people with intellectual disability has been well demonstrated under the current mode of operation of the Human Rights and Equal Opportunity Commission. Any further dilution of this role would be most unwelcome and would significantly impact on the effective delivery of service by the Commission to people with intellectual disability.

Education, information dissemination and assistance

We warmly welcome the proposed emphasis on the promotion of information, education and assistance to the community about the role of the Human Rights Commission. However, education and increased awareness of the responsibility of the community to act fairly to other members of the community will not relieve the necessity for a strong and active complaints resolution and response from the Commission. We strongly believe that education and awareness raising strategies need to be tied to a strong and effective monitoring and complaint determining function in order to provide maximum benefit to people at risk of unfair treatment. 
We would like to also stress the importance of this platform including strategies designed to make education, information and assistance accessible and relevant to people who have intellectual disability, through the development and provision of education, information and assistance which is specifically tailored towards people who have difficulty learning and reading.
Restriction of the right to intervene in legal proceedings

NSWCID strongly opposes the restriction of the right of the Commission to intervene in legal proceedings. 
The independence of the Commission is critical to its effective function. If the Commission becomes subject to direction and control by government, its effectiveness, integrity and impartiality is compromised and it loses credibility in the eyes of those whose rights are to be protected. As the Commission itself has stated in its submission to the Committee’s 1998 inquiry, there are a number of critical issues which should preclude this restriction.

These include:
· The usurping of the authority of the Court to determine if it shall grant leave to an intervenor by preventing the Commission approaching the Court directly; 

· Issues of conflict of interest given that, at times, the Commonwealth will be a party (usually in the role of respondent) to a matter in which the Commission wishes to intervene. It is inappropriate for a party to have a "gatekeeper" role as to who should be permitted to intervene in a matter in which it is a litigant;

· Serious compromise of the Commission's independence as the proposed amendment may deny the Commission the opportunity to argue human rights issues before the Courts in cases where the Commonwealth takes a different view to the Commission of Australia's human rights commitments; 

· A lack of recognition of the fact that there may be situations where the Commission may have a very real contribution to make in terms of its expertise and specialisation in human rights even where the Commonwealth may be intervening in the matter; and

· The possibility of a perception of political control of the Commission, including in cases where the Commission's independent intervention would be most important, ie, where the Commission considers that violation of human rights are at issue.
We would welcome the opportunity to make further representation on the issues raised above.
Yours sincerely

Robert Strike, Chairperson

Sally Robinson, Vice Chairperson

