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Dear Committee Members,

AUSTRALIAN HUMAN RIGHTS COMMISSION LEGISLATION BILL 2003

We refer to the draft Australian Human Rights Commission Legislation Bill 2003 (the "Bill"). 

The Lawyers Reform Association ("LRA") is an incorporated association of lawyers, law students and legal professionals dedicated to the rule of law, ethical and professional practice by solicitors and barristers, and its application within the Australian community for the public good.  

The LRA is concerned about several aspects of the Bill, however we are particularly concerned about the proposed amendment to circumvent the ability of the Human Rights and Equal Opportunities Commission (to be renamed the Australian Human Rights Commission by the Bill) ("Commission") to intervene in proceedings, with leave of the court, if the proceedings involve human rights and discrimination issues. 

POWER OF THE COMMISSION TO INTERVENE

Under the proposed amendments, the Commission would not be able to intervene without approval from the Attorney General (unless the President of the Commission is, or was immediately before his or her appointment,  a federal judge). Some of the matters which the Attorney General will take into account in considering whether to give the Commission approval to intervene include:

•
whether the Commonwealth has already intervened in the proceedings;

•
whether, in the Attorney General's opinion, the proceedings may affect to a significant extent the human rights of, or involve significant issues of discrimination against, persons who are not parties to them;

•
whether, in the Attorney General's opinion, the proceedings have significant implications for the administration of the HREO Acts;

•
whether, in the Attorney General's opinion, there are special circumstances such that it would be in the public interest for the Commission to intervene.

The Attorney General is not limited to these matters and may have regard to any other matters he or she sees fit.

The LRA submits that placing these restrictions on the ability of the Commission to intervene in cases concerning human rights undermines the independence of the Commission and shows disregard for the competency and extensive knowledge the Commission has in respect of human rights in Australia, and the benefit this knowledge has been to courts in the past. The Commission states that it has used this function approximately 35 time since 1986. We understand that to date the Commission has never been denied leave to intervene.
The LRA is further concerned that conflicts of interest may arise should the Commission wish to intervene in a case where the Commonwealth is a party.  In these instances, the LRA would like to see the Commission retain the unfettered choice to intervene with leave of the Court.

Human Rights Legislation Amendment Bill (No 2)
The Senate Legal and Constitutional Committee's report on this proposal in 1998, which was then put forward under the Human Rights Legislation Amendment Bill (No 2), recommended that the 1998 bill be amended so that the Commission's intervention power remains free of the need for approval by the Attorney General. This conclusion was after numerous submissions highlighted the following:

•
there is no evidence of abuse by the Commission of its power;

•
the amendments threaten the Commission's independence and may constitute a conflict of interest for the Attorney General;

•
the Commission's intervention in court proceedings is of assistance to the courts;

•
it is the courts' role to determine who may intervene.

In addition to the strong and valid arguments out in the 1998 submissions as to why the Commission should retain its power to intervene, we also believe that certain actions of the government since 1998 have heightened the need for Australia to show the international community, and reassure its own citizens, that it is committed to human rights. The proposed amendments come at a time when Australia's human rights record is being continuously questioned at an international and domestic level, and we submit that the maintenance of an independent federal human rights institution is imperative to avoid further disintegration of Australia's human rights reputation.
As discussed in the Senate Legal and Constitutional Committee's report at that time, requiring the Commission to seek the Attorney General's permission to intervene adds unnecessary hurdles and complications to what has previously been an effective system of selective intervention. We submit that this Committee should suggest similar amendments.
Value of recent intervention
Recent events have shown that a significant number of people within the legal community, and the Australian public, are not confident in the Commonwealth's ability (or willingness) to protect the human rights of its own citizens, and persons that may be in Australia seeking protection from human rights abuses overseas. 

The intervention of the Commission to date shows that it has shown great care in choosing when to exercise its powers to intervene. The Commission has contributed to important cases concerning the rights of the child
, the rights of refugees and immigration detainees
, freedom of speech
 and racial discrimination. In some of these cases, including well known matters such as the Hindmarsh Island Bridge case
 and the Teoh case
,  the Commonwealth also appeared and put a contrary view to the submission of the Commission. The LRA has followed many of these cases with great interest because of the importance they have for the protection of human rights principles in Australia.
Recently the Commission was granted leave to intervene in the Al Masri case
 to argue human rights principles. The Commission's submissions, which differed from those of the Commonwealth, were largely accepted by the court. Whether this intervention would be permitted under the new Bill is highly unlikely, and in any case,  intervention of such significant importance should not be subject to the policies or beliefs of the government of the day.

The LRA submits that the Senate Legal and Constitutional Committee should recommend the Bill be amended to remove the requirement that approval by the Attorney General be sought, before the Commission is permitted to seek leave from the relevant court to intervene in matters where important human rights issues are being addressed.
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