Submission to the Inquiry into the provisions of the Australian Human Rights Commission Legislation Bill 2003
Requirement to seek leave from Attorney General

The proposal of the Bill to undermine the independence by requiring HREOC to seek leave to make submissions in court cases is a conflict of interest for the government. In at least two recent cases in which the Commission has provided evidence the government was a party to the litigation. It seems that the government is attempting to get rid of an independent watchdog’s power to thwart actions that they wish to take.

As Australian citizens we find this move from the government to be a threat to civil liberties. The HREOC is effective because it has independent powers. It means people can be confident that there are appropriate checks and balances at play in our democracy to ensure no government can just do as it pleases but must be subject to scrutiny and challenge – especially in this instance when the implications of it’s actions will establish legal precedents for all that come after.

Two other main areas of the bill that we object to are the removal of the power for HREOC to recommend compensation payments after inquiries into certain types of complaints and the removal of issue specific Commissioners.

Power to recommend compensation

The removal of the power to recommend compensation payments will water down both the actual and perceived powers of the Commission. We do not want a toothless watchdog. Financial compensation is the key tool that the Commission has at its disposal to affect changes in behaviour, particularly of businesses and other corporate bodies. The Commission is highly successful in assisting parties to conciliate and to gain what is often all that people want – apologies. However when this fails there must be the power to affect parties where it hurts – to encourage the modifying of future behaviour, to not waste the Commissions time with vexatious complaints and to attempt conciliation. It is of concern that no rationale was given in the second reading of the Bill as to why the Government had recommended this power be removed. This lack of rationale has left us to conclude that the government wishes to protect businesses and other corporations from the effects of contravening anti-discrimination law.

Removal of Issue Specific Commissioners

HREOC’s current educational function in the community is tremendous. It already gives a great focus to this role. Part of this success is to have issue-specific Commissioners who can focus education on the issues under their authority. It’s also a very important role in assuring various groups that their issues are being taken seriously. We would be surprised if by having focus areas it meant that cross issue cases (such as the rights of women with disability) couldn’t be dealt with effectively. Surely it means that expert officers from both areas can work together to address these issues. Removing issue specific Commissioners will make the Commission seem less accessible to the public. Not having a champion who is seen to fight specifically for the rights of a particular group, as part of the broader Commission, will make groups feel that they no longer can be confident that their issues are fully represented. As emerging human rights issues and legislation (such as age discrimination) become apparent, it is even more important to provide a focus for the education and implementation of such issues through an issue specific Commissioner.

Summary

We are concerned that the Governments repeated desire to ensure that the Commission focuses on education is being promoted to the detriment of the powers of the Commission to actively protect and ensure that fair treatment follows such education through being able to present evidence in court cases, make recommendations for compensation and to provide issue specific Commissioners who can champion, in a most visible way, issues for the groups they represent.
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