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Introduction

The Australian Council of Human Rights Agencies (ACHRA) is comprised of the Commissioners/Presidents of the State and Territory Equal Opportunity and Anti-Discrimination agencies.

ACHRA’s purposes are to:

· promote an understanding of and respect for human rights throughout Australia; 

· coordinate responses among all members to issues of common interest;  and

· exchange information between agencies and with relevant other Australian, international and non-governmental agencies and organisations working in the human rights arena.

ACHRA is committed to raising the profile of human rights issues in Australia, and to acting when significant issues which affect human rights arise.

ACHRA believes that human rights and equal opportunity agencies perform an important role through maintaining the checks and balances that are vital to a democracy that is committed to human rights.

The Australian Human Rights Commission Legislation Bill 2003 seeks to amend the law under which the Human Rights and Equal Opportunity Commission, to be renamed the Australian Human Rights Commission, performs its functions.  This Bill seeks to restructure the Commission by removing the five specialist Commissioners and replacing them with three Human Rights Commissioners, and proposes that the Commission would have to get permission from the Attorney-General before intervening in human rights court cases.  

In ACHRA’s view these proposals seriously compromise the independence and specialist expertise of the Commission, and therefore represent a significant erosion of human rights protection in Australia.

The Commission’s Intervention Powers

The Bill proposes that the Commission may only intervene in proceedings if the Attorney-General approves the intervention.  Various matters to which the Attorney-General may, but need not, have regard are also set out.  It is further proposed that this requirement will not apply in circumstances where the President of the Commission is, or immediately before becoming President was, a Justice of the High Court or of a Court created by the Parliament.  In these circumstances, the President must give the Attorney-General notice of the intention to seek the Court’s leave to intervene in a matter within reasonable time of the proposed intervention, together with a statement as to why the Commission considers the intervention appropriate.

A requirement to seek the approval of the Attorney-General to intervene in matters which may raise serious human rights issues fundamentally compromises the independence, the impartiality and the effectiveness of the Commission as a national body charged with the protection of human rights in Australia.

ACHRA is also extremely concerned about the conflict of interest issues which arise as a result of these proposals.  In a large proportion of the cases in which the Commission has sought, and been granted, leave to intervene to date, it has presented views which are contrary to those of the government.  Institutions such as the Commission are independent because they have a duty to monitor the conduct of governments and agents of governments.  To subject an important public aspect of this duty, namely intervention in court proceedings, to the will of the government via an opinion formed by the Attorney-General is unacceptable.  It leads inevitably to the conclusion that the Commission will be prevented from intervening in all matters before the Courts where the government is a party to the proceedings, and where the Attorney-General is not of the view that the human rights of those who are not a party to the proceedings will be affected.  This is all the more unacceptable when a brief survey of the number of times that the Commission has intervened in proceedings to present views which are different from those of the government shows that in a large proportion of matters, the submissions of the Commission have been accepted by, and formed part of the decisions of, the Courts involved.  Recent examples of this include Minister for Immigration & Multicultural & Indigenous Affairs v Al Masri [2003] FCAFC 70 and The Attorney-General for the Commonwealth & "Kevin and Jennifer" & Human Rights and Equal Opportunity Commission [2003] FamCA 94.

The Bill’s proposals, ACHRA submits, also fail to consider that the special expertise of the Commission with respect to wider human rights matters will often be of assistance to the Court even in circumstances where there has been an intervention by or on behalf of the Commonwealth.  The role of the intervener is to assist the Court to resolve the issues between the parties and is generally necessary in cases where the submissions to be made by the intervener will be useful and different from the contributions of the parties to the proceedings, and would either not be presented adequately, or not presented at all, by the parties.  That the Commission has never been refused leave to intervene in court proceedings is clear evidence that it has used the intervention function appropriately.

ACHRA is also concerned that the proposals represent an improper attempt to fetter the authority of the courts to control their own processes.  Courts decide whether an intervener is to be granted leave to appear, and specify the assistance to be given to the court and the matters to be raised by the intervener.  To allow the Attorney-General to decide whether an application for leave to intervene can be made deprives courts of the ability to determine who will appear before them, and represents an unacceptable attempt to direct the judicial process by preventing the Commission from approaching the Court directly.

The Bill’s proposals represent an undesirable attempt to politicise the intervention function of the Commission.  In his second reading speech, the Attorney-General states that the intervention function will be exercised only “after the broader interests of the community have been taken into account” and the necessity for his approval will “ensure that court submissions accord with the interests of the community as a whole”.  In ACHRA’s experience, however, popular opinion is not always consistent with upholding human rights.  The importance of an apolitical human rights agency such as the Commission is that it is able to act in the interests of the human rights of all persons, particularly those groups which are marginalised or under-represented, even when such action is unpopular or conflicts with the views of the wider public.

These proposals are a direct attack on the credibility and impartiality of the Commission, as it would subject the Commission to the direction and control of the government via the Attorney-General.  With respect to those whose human rights it seeks to protect, the Commissions’ independence would be fundamentally compromised if these proposals are adopted.

The Removal of the Commission’s Specialist Portfolio Commissioners

ACHRA believes that the case for replacing the specialist portfolio Commissioners with three Human Rights Commissioners has not been made out.  

The current governance model provides for specialist expertise in areas covered by federal anti-discrimination legislation and, at least to some degree, representation of communities affected by discrimination.  This can be performed through more than one governance model;  insufficient explanation, however, has been provided regarding how the proposed model will continue to meet, or would better meet, these important requirements.
In addition, ACHRA believes that the abolition of the specialist portfolio Commissioners may have serious and adverse consequences on the amicus curiae function set out in section 46PV of the Human Rights and Equal Opportunity Commission Act 1986.  The specialist knowledge of the Commissioners provides the Court with independent assistance in matters where the relevant submissions would not otherwise be raised.  The requirement that the Human Rights Commissioners consult with each other prior to undertaking an amicus curiae role is not, in ACHRA’s submission, enough to overcome the loss of the specialist knowledge and expertise provided for in the current structure.

ACHRA notes that although the Bill states that if there are no more than three specialist portfolio Commissioners at the time of commencement then those office-holders automatically become Human Rights Commissioners, there is no provision for the circumstance where more than three Commissioners hold office at the time of commencement.

ACHRA is not convinced that the only means of dealing with the demands of overlapping issues is by changing the governance structure as proposed.  Overlapping issues, such as the needs of women with disabilities, are of course important, but ACHRA does not consider that responses to these demands need be pursued at the expense of specialist expertise.  

ACHRA is also of the firm view that it is inappropriate to abolish the role of the Aboriginal and Torres Strait Islander Social Justice Commissioner altogether.  Australia’s handling of indigenous issues - covering matters ranging from health

and education to interaction with the criminal justice system, unemployment rates and reconciliation - demonstrates that the need for this specialist portfolio is greater than ever.  One of the requirements for the position of Aboriginal and Torres Strait Islander Social Justice Commissioner in the current legislation is that the person must have “significant experience in community life of Aboriginal persons or Torres Strait Islanders”.  Given that the some of the functions and duties of the Aboriginal and Torres Strait Islander Social Justice Commissioner will be transferred to the Commission, for example, reporting on the effect of the Native Title Act 1993 on the exercise and enjoyment of human rights of Aboriginal Persons and Torres Strait Islanders under section 209 of that Act, it is difficult to understand the rationale for the removal of this requirement relating to experience in community life.  Until the position of indigenous people in Australia has markedly improved, it is unreasonable to suggest that a general Human Rights Commissioner would be adequately aware of the issues and have the required specialist knowledge and experience of indigenous issues to protect effectively the human rights of Aboriginal people and Torres Strait Islanders.

Expression of Interest in Giving Oral Evidence

ACHRA notes that the Committee will be hearing evidence in relation to this matter, and would like to express its interest in a representative from ACHRA, namely one of the State and Territory Commissioners/Presidents, giving evidence in relation to this submission. 

Conclusion

In his second reading speech, the Attorney-General stated:

The government is proud that Australia has a human rights record that is among the best in the world and our national human rights institution is regarded as a leader in our region.

This reputation has, in part, resulted from Australia’s leading role in the development of the Principles Relating to the Status of National Institutions (the Paris Principles), and its role as a principal sponsor of the annual resolutions of the UN Commission on Human Rights and the UN General Assembly that re-affirm the need for national institutions to comply with the guarantees of independence contained in the Paris Principles.  

Significantly, the Paris Principles provide that a national human rights institution must have the independence and the mandate essential for it to perform its functions effectively and operate in a manner not subject to constraint or compromise.  

The proposals contained in the Australian Human Rights Commission Legislation Bill 2003 are in direct conflict with a number of the basic precepts of the Paris Principles. They seek to compromise the Commission’s independence, override its autonomy by requiring governmental approval for an essential function, namely, leave to intervene in court cases where human rights issues arise, to debase the pluralism of its membership by removing the specialist portfolio Commissioners, and remove its mandate based on universal human rights standards by substituting a so-called “broader interests of the community” test, based on the opinion of the Attorney-General and reflecting the political views of the government of the day.

ACHRA submits that if the government is truly committed to maintaining a human rights record that is among the best in the world, it should not implement the proposals put forward in the Australian Human Rights Commission Legislation Bill 2003.
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