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FACULTY OF LAW


14 April 2003

The Secretary

Senate Legal and Constitutional Legislation Committee

Parliament House

CANBERRA  ACT  2600

Dear Sir/Madam,

Inquiry into the provisions of the Australian Human Rights Commission Legislation Bill 2003

Thank you for the opportunity to make a submission on the Australian Human Rights Commission Legislation Bill 2003 (the Bill).

We support the change of name of the Human Rights and Equal Opportunity Commission to the Australian Human Rights Commission. We make further submissions on the following issues.

Veto over the Commission’s power to intervene in litigation

The High Court and other Australian courts and tribunals have permitted regular intervention by the Human Rights and Equal Opportunity Commission in cases involving human rights issues. The functions of the Commission include, under s 11(1)(o) of the Human Rights and Equal Opportunity Commission Act 1986 (Cth), ‘where the Commission considers it appropriate to do so, with the leave of the court hearing the proceedings and subject to any conditions imposed by the court, to intervene in proceedings that involve human rights issues’. 

Section 11(1)(o) does not confer a right to intervene. It merely enables the Commission to seek leave to do so subject to the normal discretion of a court. The assistance given by the Commission to courts makes such intervention desirable. In fact, such intervention is permitted only where, in the words of Chief Justice Brennan in Levy v Victoria (1997) 189 CLR 579 at 603:

a person having the necessary legal interest to apply for leave to intervene can show that the parties to the particular proceeding may not present fully the submissions on a particular issue, being submissions which the Court should have to assist it to reach a correct determination.
See generally George Williams, ‘The Amicus Curiae and Intervener in the High Court of Australia: A Comparative Analysis’ (2000) 28 Federal Law Review 365.
Like the current Bill, the Human Rights Legislation Amendment Bill (No 2) 1998 sought to qualify s 11(1)(o) by adding ‘but only if the Attorney-General has approved the intervention’. It also would have added a new s 11(5), which would have set out a list of matters that the Attorney-General ‘may (but need not)’ have regard to in deciding whether to permit an intervention by the Commission. After being criticised in a report by this Committee (Commonwealth Parliament, Senate Legal and Constitutional Legislation Committee, Provisions of the Human Rights Legislation Amendment Bill (No 2) 1998 (February 1999)), the approval requirement was removed. The proposal in the 2003 Bill mirrors that rejected from 1998. It should be rejected again for the following reasons.

First, the proposal is an inappropriate interference with the judicial process. The Commission is able to intervene where this is of assistance to a court in deciding the matter before it. The decision of whether to allow an intervention by the Common should be for the court and not a member of any government. We understand that the Commission has intervened to date in 35 matters (Commission Media Release, 27 March 2003). This suggests that the current intervention power of the Commission has been used cautiously and appropriately. We are not aware of any judicial comments to the contrary. 

The Bill’s interference with the judicial process may become acute (and possibly raise constitutional issues) when the Commonwealth or the Attorney General is a party to the litigation. The power to veto the participation of an intervening third party may enable the Attorney General to influence the outcome of the litigation. This might arise where the veto is used to prevent the Commission from intervening in cases raising the constitutionality of legislation that would infringe human rights (for example in Kartinyeri v Commonwealth (1997) 190 CLR 1). This suggests the Commission either should or should not have a power to intervene in such cases (and clearly the Commission should have such a power). It ought not to have a power to intervene subject to the approval of one of the parties to the litigation. 

It is inappropriate that submissions received by a court be filtered by the government of the day. The Attorney General, in the context of his decision not to defend the courts and judges from unwarranted attack, has stated that his office should now be seen as essentially ‘political’. If this is the case, it further undermines the argument for a veto power that could be exercised other than on the grounds of the public interest (including whether intervention by the Commission would be of assistance to a court). 

Second, the Commission’s current intervention power supports the quality of decision making by courts. As noted above, a party will only be allowed to intervene where, in the court’s opinion, it would be assisted by the intervention. The Chief Justice of the High Court of Australia has recently commented on the role of international obligations and fundamental rights and freedoms in statutory construction (see Gleeson CJ in Plaintiff S157 v Commonwealth (2003) HCA 2 at [29], [30]). Where a court considers that it requires assistance on such matters, one cannot conceive of a more appropriate source of such assistance than an expert, independent body with statutory functions in respect of human rights and an ‘impressive reputation as a centre for knowledge and expertise’ (Attorney General, Second Reading Speech, Hansard, 27 March 2003, p 13767). One should recall that the Commission may presently intervene in any court or tribunal, and its assistance may particularly be welcomed by those courts that may attract more varied levels of representation and resources then that which is common in the High Court. 

Third, the proposal would undermine the independence of the Commission and in so doing would undermine our system of rights protection. A commitment to human rights requires an independent, appropriately funded Commission that is not required to request permission from the Attorney General of the day for the performance of its functions. Rights protection is counter-majoritarian by its very nature and it must be assumed that government action will, from time to time, be called into question. The proposal, by undermining the Commission’s independence through giving the government of the day a veto over one of its central functions, will strike at the heart of the system of rights protection to which Australians have been accustomed.

Fourth, the retention of the amicus curiae procedure under s 46PV of the Act is no substitute for the current general intervention power of the Commission. It is available only in specified types of proceedings in the Federal Court and the Federal Magistrates Court.

Finally, there is a tension between the attack on the Commission’s intervention function and the new focus on education that the Bill proposes. Litigation is important not only in relation to courts and the development of the law but is integral to a coherent and effective human rights education strategy. The Commission is able to raise the public profile of human rights issues and stimulate community debate through its participation in litigation.

Removal of named Commissioners

The importance for a politically, economically or socially marginalised group of having a named Commissioner with specific responsibility for its concerns cannot be overstated. This is of particular relevance in relation to the Aboriginal and Torres Strait Islander Social Justice Commissioner who is currently required to be a person who has significant experience in the community life of Indigenous communities. None of the generalist Commissioners would be required to have similar experience.

Additionally, the removal of the named Commissioners will seriously compromise the Bill’s focus on education. The record of achievement of the current named Commissioners in generating and participating in debate on contemporary human rights issues within their ‘portfolios’ (for example the Sex Discrimination Commissioner in respect of paid maternity leave and the Race Discrimination Commissioner in respect of eliminating prejudice against Arab and Muslim Australians) would be undermined by the proposed changes. One can only imagine the difficulties of governing without the expertise and responsibility of portfolio Ministers.

Removal of power to recommend compensation

That ‘education is the key to a society in which human rights are respected by all’ (Attorney General, Second Reading Speech, Hansard, 27 March 2003, p 13766) is fundamental. However, a focus on education should not lead to a diminution of the other powers of the Commission. Of particular concern is the proposal to remove the Commission’s power to recommend the payment of compensation in respect of discriminatory conduct or acts inconsistent with human rights. Such a limitation on the powers of the Commission is inappropriate, particularly as it applies only to unenforceable recommendations.

Furthermore, in reducing the tools the Commission has available to it to condemn particularly egregious breaches of human rights, such a limitation is again at odds with the Bill’s focus on education. 

Public awareness and ‘human rights – everyone’s responsibility’
The Bill would insert a new s 11(1A) stating that ‘the Commission must seek to raise public awareness of the importance of human rights by using, and encouraging the use of, the expression human rights–everyone’s responsibility’. While we agree with the sentiment that human rights are indeed ‘everyone’s responsibility’, the rationale is unclear for why the Commission must use the slogan (and also encourage everyone else to do so) in raising public awareness of human rights. It is also unclear why s 11(1B) needs to provide that ‘the Commission may incorporate the expression in its logo and on its stationery’.

The provision seems a clumsy and limiting way of achieving human rights education. It also means that the Act would need to be amended whenever the slogan is due for change, such in the context of a new public awareness campaign.

Yours sincerely

Professor George Williams 





Ronnit Redman
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