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1. Executive Summary

1 The Law Society was pleased to see the repeal of the mandatory sentencing regime and discretion in sentencing restored to the judiciary by legislation passed by the Northern Territory Legislative Assembly in October 2001.

2 The Northern Territory’s experience with mandatory sentencing over the past five-years provides a salutary reminder to politicians in all jurisdictions that mandatory sentencing does not work.

3 The Law Society is disappointed that no independent assessment body was established to measure the effects and cost of mandatory sentencing and as a result no independent, statistical data and conclusion can be made available to other jurisdictions.

4 It is clear on anecdotal evidence that mandatory sentencing has failed and the Society makes the following observations:

·  Mandatory sentencing did not deter criminals in the Northern Territory.

· Once discretion had been removed from the judiciary, offenders with mental health or addiction problems were subject to jail sentences with no thought to rehabilitation and the long terms effects on the offender and the community.

· Some mandatory sentencing offenders will carry the cost of the arbitrary sentencing experiment far beyond their jail terms with 10 years to pass before a criminal record can be expunged from the file.

· Proponents of mandatory sentencing agree that people remain fearful of being robbed and therefore mandatory sentencing failed to alleviate the prime motivation for introducing the legislation.

5 Even the most judicially correct sentences or the harshest sentencing regimes in the nation are irrelevant if offenders are not being caught.

6 A reduction in crime and confidence in the judicial process would have been better achieved by directing resources spent on mandatory sentencing to “smart” policing to improve clear up rates in the Territory’s two major centres, together with social intervention and diversionary programs to address issues of crime in the community

7 Sentencing should be left to the experts – the judges and magistrates who deal with offenders on a daily basis guided by sentencing principles.

8 The Human Rights (Mandatory Sentencing for Property Offences) Bill seeks to cure Australian parliaments from compulsory sentencing practices in relation to property offences alone. It seeks to mandatorily impose on states and territories a prohibition concerning one type of offence. As a result the Law Society does not support the Bill.

9 The Law Society argues that mandatory life sentencing in the Northern Territory should be considered by the Standing Committee of Attorneys General in the context of seeking national uniform criminal laws.

10 Based on its experience the Law Society contends that education programs about sentencing options and the judicial system erode knee-jerk populist approaches to crime policy.

11 The Law Society recommends the Commonwealth encourage all jurisdictions to include education about society’s justice system as part of school curriculum and provide sentencing education as part of a national civil education program.

2. State of play in the Northern Territory

Mandatory sentencing was introduced to the Northern Territory on 8 March 1997.

It removed the discretionary powers from the courts and provided that an adult found guilty of a number of specified property crimes be sentenced to 14 days for a first offence, three months for a second and one year for a third. 

In the case of a juvenile, a sentence of 28 days for a second offence and three months for a third. Juveniles had an option to enter a diversionary program. (These programs found to be critically inadequate following an inquiry conducted by the Senate Legal Affairs and Constitutional Committee in 1999. The findings of this committee resulted in a Federal Government commitment to fund diversionary programs for juveniles.)

After Denis Burke replaced Shane Stone as Chief Minister, the mandatory sentencing laws were amended on 3 June 1999 to introduce an “exceptional circumstances” clause designed to ameliorate the harshness of the regime on persons convicted of minor offences. At that time the Northern Territory Legislative Assembly also expanded mandatory sentencing to include sexual assaults. Fortunately a minimum jail term was not set in regard to offences of sexual assault by the legislature.

The Labor Party won government in the Northern Territory for the first time in August 2001. Part of its election platform was the repeal of mandatory sentencing on property crimes.

Legislation, designed to repeal mandatory sentencing and restore discretion to the judiciary was passed by the Legislative Assembly in October 2001.

3. The Law Society Northern Territory
The Law Society of the Northern Territory was established as a voluntary professional association for members of the legal profession in 1968.

The Law Society Northern Territory currently has 420 members. Of that 420, the majority are based in Darwin and about 60 are based in Alice Springs.

About 96 per cent of the practicing legal profession are members of the Law Society.  Membership is voluntary and there is no additional cost for membership for practicing certificate holders.

The mission statement of the organisation states that:

“The Law Society will promote the interests of its members and the public by providing leadership in a time of change by;

· Facilitating and improving the delivery of fair, economic and efficient legal services

· Enhance access to justice, improve the law and maintain individual rights

· Be accountable for maintaining the highest standards of professional conduct

· Represent and promote the NT legal profession.”

Opposition to mandatory sentencing

The Law Society is stridently opposed to mandatory sentencing and has, since the introduction of mandatory sentencing to the Northern Territory, lobbied the Territory government with a view to the ultimate repeal of the legislation of the Legislative Assembly of the Northern Territory. 

Past presidents of the Law Society Mr Stephen Southwood QC and Mr Jon Tippett QC, with the support of their respective councils, have been vocal opponents to mandatory sentencing regime in the local and national media.

In October 1999, the Law Society provided a submission to the Senate Legal and Constitutional Reference Committee on matters arising from the introduction of the Human Rights (Mandatory Sentencing of Juvenile Offenders) Bill 1999. Rather than restate the position of the Law Society at that time, and for the convenience of the committee, a copy of the submission is provided. 

The Law Society was pleased to see the repeal of the mandatory sentencing regime and discretion in sentencing restored to the judiciary by the incoming Labor government in October 2001.

It is worth noting that the outgoing government campaigned heavily the theme of “keep our mandatory sentencing”. In one of the few contrasts between the major parties, the ALP stood for repealing the mandatory sentencing regime. For the first time in recent Australian political history a “tough on crime” law and order campaign failed electorally.

The Law Society continues the task of public education on the judicial system and sentencing. It is the view of the Law Society that the popularity of mandatory sentencing legislation was based on the political myth that tough sentencing will reduce crime and allow citizens to feel safe in their homes.

More than five years later that myth has been exposed and the legislation has been repealed. 

This experience provides a salutary lesson to politicians in all jurisdictions and yet another example that mandatory sentencing doesn’t work.

4. The cost of Mandatory Sentencing in the Northern Territory

In its last submission to a Senate Committee on mandatory sentencing (enclosed), the Law Society Northern Territory called for an independent assessment body to be established to measure the economic and social effects of mandatory sentencing with conclusions to be made available to members of the Northern Territory community.

The Law Society also suggested these findings be made available to the people of Australia and in particular to jurisdictions considering limiting the discretion of the judiciary in sentencing.

The Law Society Northern Territory read with interest the reports in Western Australia, in particular the Review of Section 401 of the Criminal Code prepared by the Department of Justice, publishing a statistical measure of the effect of mandatory sentencing in that jurisdiction.

The Society also looks towards the work of the NSW Bureau of Crime Statistics and its latest study that shows that a higher number of people are being jailed for longer periods of time but the imprisonment rate is still on the rise.

The Law Society looks forward to the fulfillment of an election promise of the ALP government to establish the collection and publication of independent crime statistics.

The former government did not establish an independent assessment body to measure the effects or cost of mandatory sentencing. In fact no reliable benchmarking or statistical collection strategies were ever put in place to allow a complete and proper assessment of this sentencing experiment. 

The Law Society understands that even the raw data collected by the police, correctional services and the courts has not been collected and collated so that reliable data is available for scientific conclusions to be drawn.

Unfortunately the statistics that are collected by organisations such as Neighbourhood Watch suffer the same criticism. All sources provide figures that have been selectively used to promote particular points of view. Those points of view, and the figures that support them, have proved to be unreliable.

The Law Society is disappointed that no independent assessment of the mandatory sentencing regime can be made available to other jurisdictions considering the introduction of mandatory sentencing. It appears that little good can be gained from the five-year social experiment perpetuated on the Northern Territory justice system. 

Nevertheless, it is clear on anecdotal evidence that mandatory sentencing has failed.

Jail is not a deterrent 

It is clear that a life jail sentence for murder in the Northern Territory has not stopped murders from occurring. Similarly a loss of licence and hefty fine has not eradicated the practice of drink driving.

In the same way mandatory sentencing did not deter criminals in the Northern Territory.

One much publicised case centered on Kevin Anthony Cook who was sentenced to a mandatory 12 month’s jail for stealing a $15 towel from a clothes line.

On release from jail Cook, a repeat offender who lived an itinerant lifestyle, stole a bike and assaulted a women by grabbing her on the groin and was sentenced to a 12-month mandatory term for the theft and a further six months for the assault. At the time the sentencing magistrate said: “I am not sure a jail sentence is going to do any good for this man.”

Cook came before the court again for touching another woman between the legs on October 28, 2001 - two days after his release from jail.

The sentencing magistrate on this occasion commented: “ I think what is emerging is a pattern of behaviour which does not seem to have stopped after a lengthy prison sentence.”

Cook has been remanded in custody pending a pre-sentence and psychological report.

The travesty of the mandatory sentencing regime was that once discretion had been removed from the judiciary, offenders with mental health or addiction problems were subject to jail sentences with no thought to rehabilitation and the long terms effects on the offender and the community.

Other victims of mandatory sentencing

Over the life of the mandatory sentencing regime a significant number of juveniles and young adults were jailed for the theft of small amounts of petrol. The petrol was stolen, not to fuel cars, but for addicts to sniff. The Northern Territory was party to the unconscionable policy of jailing substance abusers while at the same time refusing to fund adequate, non-custodial treatment for victims of addiction.

Punishment by mandatory sentencing resulted in arbitrary sentences that did not fit the circumstances of the crime or the offender.

There are some victims of mandatory sentencing who will carry the cost of the arbitrary sentencing experiment far beyond their jail terms.

The case of Matthew Bradley was raised in parliament during the debate over the legislation to repeal mandatory sentencing. When Bradley was 17 he committed a stealing offence at a toy store. He confessed his mistake to his father who took him to the police station. Despite realising his mistake, voluntarily making a statement and providing full restitution he served 14 days jail.

This young offender, like many other Territorians, will carry this conviction, and therefore have restricted employment opportunities for 10 years until his criminal record can be expunged from the file.

The community still fears thieves

When introducing mandatory sentencing legislation in Parliament in 1996 the then Attorney-General and now Opposition Leader Denis Burke said the legislation was to ensure that: “Territorians feel safe in their homes, that they need not fear invasion of those who would rob them of their dignity and possessions.”

Even proponents of mandatory sentencing agree that people remain fearful of being robbed and therefore mandatory sentencing failed to alleviate the prime motivation for introducing the legislation.

The Law Society contends that a better way of meeting that objective would have been to direct the resources spent on mandatory sentencing to “smart” policing. The police would then at least have the tools to achieve an improved clear up rate for crimes in the suburbs of the Territory’s two major centres.

Conclusion

While the Northern Territory community is unlikely to discover the full dollar cost of mandatory sentencing, the Law Society is no doubt that the money spent keeping offenders in jail for minor offences would have been better spent on the police force or health services.

Expenditure should have been directed to:

· Crime prevention strategies such as more personnel patrolling known hot spots. 

· Resources to allow the proper investigation and arrest of offenders of petty crime. 

· Health services to allow treatment of illnesses and addictions that lead to crime.

· The expansion of the Aboriginal community police officer program including urban areas.

· Further development of community justice programs being carried out at Lajamanu and Ali Curung. 

Sentencing of offenders should be left to the experts – the judges and magistrates who deal with offenders on a daily basis guided by sentencing principles.

Even the most judicially correct sentences or the harshest sentencing regimes in the nation are irrelevant if offenders are not being caught.

5. Mandatory life sentences

Although mandatory life sentences for murder are not the subject of the legislation that forms the basis for this Senate inquiry, the Law Society believes this is the correct forum to highlight a sentencing anomaly confined to the Northern Territory.

It is a matter of concern in Territory legal circles that the Northern Territory jurisdiction in the only Australian jurisdiction without a minimum sentence provision in addition to a mandatory or non-mandatory life term.

The comments that follow rely on the attached paper delivered at the Criminal Lawyers Association of the Northern Territory conference in Bali in June 2001 titled “A lifetime for a life – mandatory life imprisonment for murder”. The paper was co-authored by the Director of Public Prosecutions Mr Rex Wild QC and the then Director of the Legal Aid Commission of the Northern Territory Mr Richard Coates. They relied heavily on a paper prepared by Darwin barrister Mark Hunter. Mr Hunter’s paper first appeared in the Northern Territory Law Society journal Balance in January 2001.

Put simply, the law in the Northern Territory provides only one sentence in the case of a conviction for murder. That sentence is life. Life means for the term of a prisoners natural life.

The Northern Territory Criminal Code commenced operation in 1984. The Code provides for the offence of murder, which covers circumstances where death followed an incident in which there was no distinct intention to kill.

Section 164 provides for the punishment of murder in the following terms: “Any person who commits the crime of murder is liable to imprisonment for life which cannot be mitigated or varied under this Code or any other law in force in the Territory.”

There is no provision for parole and the only possibility of release for a life-sentence prisoner is for the Executive to consider an application. The policy of the Executive is not to consider release until a prisoner has served 20 years.

The result of such legislation is that there are no degrees of murder.  A crime where by an accused abducts, rapes and then murders receives the same sentence as a crime of passion committed under the influence of alcohol.

The newly elected ALP government recently considered the case of a prisoner who served 20 years. This prisoner transferred to a Northern Territory prison to be near family. If he had remained in the jurisdiction where the crime had been committed he would have completed his sentence and now be released. The Executive declined to release this prisoner.

There is a genuine fear among politicians that they not be seen to be soft on crime. It is understood by the Society that repealing mandatory life sentences for murder remains in the “too hard” basket for Territory politicians.

The Law Society argues this anomaly should be considered by the Standing Committee of Attorneys General in the context of seeking national uniform criminal laws.

6. The Human Rights (Mandatory Sentencing for Property        Offences) Bill.

The Law Society has argued that mandatory sentencing needed to be repealed by the Northern Territory Legislative Assembly. It was the view of the Society that the popularity of mandatory sentencing was based on a political myth and the exposure of that lie would see support fall away and the legislation repealed.

The Law Society believes that this has occurred.

The Law Society has expressed support for Commonwealth legislation that would protect basic human rights. To this end a Bill of Rights would best serve the nation and its citizens.

The Human Rights (Mandatory Sentencing for Property Offences) Bill, however, seeks to cure Australian parliaments from compulsory sentencing practices in relation to property offences alone. It seeks to mandatorily impose on states and territories a prohibition concerning one type of offence. As a result the Law Society does not support the Bill.

Based on its experience the Law Society contends that education programs about sentencing options and the judicial system erode knee-jerk populist approaches to crime policy. 

Education is a difficult path considering the impetus of the media to entertain and a sole reliance by members of the community on the media in formulating opinion. Shock Jocks provide for politicians seeking easy points, populist views to formulate policy.

The arena for debate over appropriate sentencing is in the community. It is through greater understanding of the justice system than confidence in our judicature can be restored.

The Law Society wishes to acknowledge the tireless efforts made by Bob Brown and the Green Party in highlighting the problems of mandatory sentencing on the national stage and their continual efforts to initiate debate on appropriate sentencing procedures.

7. Combat compulsory jailing with community based sentencing education

During the five years under that mandatory sentencing legislation was operational in the Northern Territory, the Law Society found simply appealing to politicians, the media and the public with well-argued theories on separation of powers and justice was not a successful strategy to achieve change.

To tackle and alter views it became clear that a well-informed debate on sentencing practices needed to occur at the community level and the Law Society sought to establish an arena for members of the public to enter an informed discussion on existing court systems.

The Law Society in association with the Northern Territory Legal Aid Commission and Northern Territory Neighbourhood Watch launched a program known as Trial of the Century.

The program, attended by about 180 people, was supported by the Northern Territory judiciary, police and legal practitioners. Mock trials were held in Darwin, Katherine, Tenant Creek and Alice Springs.

The presiding judge or magistrate gave their verdict. Discussion ensued as to the reasons such a decision was reached, touching on at least five sentencing objectives namely:

Punishment

Rehabilitation

Deterrence

Community disapproval 

Protection of the community

The discussion of these principles in consideration of a case resulted in many participants discovering a new-found understanding and ownership of the court system.

When faced with the responsibility of weighing up the circumstances of a crime

one participant told the magistrate: “You can have your job.”

The trial not only allowed participants to express their own views about sentencing procedures but also allowed an opportunity for members of the judiciary to hear first hand community views. A full report of the program is attached.

The Law Society believes schemes that provide for well-informed debate about crime and judicial procedures is vital for the formulation and assessment of public policy.

The Law Society recommends the Commonwealth encourage all jurisdictions to include education about society’s justice system as part of school curriculum and provide sentencing education as part of a national civil education program.
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