CENTRAL AUSTRALIAN YOUTH JUSTICE

SUBMISSION TO

SENATE LEGAL AND CONSTITUTIONAL REFERENCES COMMITTEE

INQUIRY INTO THE 

HUMAN RIGHTS 

(MANDATORY SENTENCING FOR PROPERTY OFFENDERS) BILL 2000

1. Our 1999 Submission
Central Australian Youth Justice (‘CAYJ’) adopts and relies on our submission (‘our 1999 Submission’) to the Committee’s Inquiry into the Human Rights (Mandatory Sentencing of Juvenile Offenders) Bill 1999 (‘the 2000 Inquiry’).  A copy of our 1999 Submission is attached at Appendix A.

2. The 2000 Inquiry
CAYJ strongly endorses the principal findings of the majority Report of the 2000 Inquiry and submits that the discussion and conclusions therein remain as applicable as ever:  

The Committee is convinced by the submissions and argument that mandatory minimum sentencing is not appropriate in a modern democracy… (p. 116)

CAYJ also specifically endorses Senator Bob Brown’s Additional Comments in the Report of the 2000 Inquiry, which further recommended that the Commonwealth legislate against all mandatory sentencing for adults.

3. The Situation for Adults
CAYJ commends the Northern Territory Government for extending the operation of the Juvenile Justice Act to 17 year olds, and for introducing an Aboriginal Interpreter Service at court, since the 2000 Inquiry.

However, we are dismayed that in every other respect the terms and application of mandatory sentencing laws now with respect to adults are identical to their terms and application at the time of the 2000 Inquiry.  Those laws devastatingly affect not only the adults who are sentenced under them, but also their families, and in particular, those members of their families who are children and young people. 

In March and April 2000, CAYJ sent two delegations to Canberra to talk to Federal politicians about the Northern Territory’s mandatory sentencing laws.  On each occasion, we repeatedly stressed that the impact of the laws on adults was far more draconian than on juveniles.  Although we were heartened by the sympathetic and compassionate hearing we were granted by many MPs, we were concerned that the focus of their concern was often on children affected by mandatory sentencing, to the apparent exclusion of adults.

This concern was borne out by the terms of the Joint Commonwealth – Northern Territory Statement of 10 April 2000 (‘the Joint Statement’) and executed in their Agreement of 27 July 2000, which (with the exceptions mentioned above) failed to address the situation of adults.

The provisions with respect to adults were and remain much harsher than those with respect to juveniles.  Third offending adults are exposed to minimum terms of 12 months for even trivial offences, whereas third offending juveniles may be diverted away from court, and are in any case never subject to a mandatory minimum of greater than 28 days detention.

4. The Exceptional Circumstances provisions
Section 5 of our 1999 Submission criticised the then recently enacted ‘exceptional circumstances’ amendments to the Northern Territory’s mandatory sentencing laws.  In addition to those criticisms, we now add:

· The interpretation of the relevant provision (s78A(6C) of the Sentencing Act NT), particularly with respect to the word ‘trivial’, has been the subject of extensive and as yet unsettled debate in the courts, causing cost, confusion and uncertainty.

· Respect for the rule of law is undermined in cases in which the defence, the prosecution and the court are effectively complicit in nullifying the harshness of mandatory sentencing by ‘bending’ and effectively extending the exceptional circumstances provisions.  For example, in a matter involving the unlawful use of a motor vehicle by an intellectually disabled man with  a history of bizarre behaviour known to defence counsel, his lawyer submitted to the court that the offence was an ‘aberration’ from the defendant’s usual behaviour, and that he was otherwise of good character.  In the same case, the prosecution elected not to inform the court of the offender’s prior criminal history.  Finally, the magistrate accepted that the charge was ‘trivial’, even though some thousands of dollars of damage was caused to the vehicle concerned, and that he had made ‘reasonable attempts’ to make restitution, even though no restitution had actually been made.  Such a case raises fundamental ethical dilemmas for legal practitioners, prosecuting authorities and judicial officers, and tends to discredit the administration of justice.

5. ‘Prevention is Better than Detention’
On 13 July 2000 CAYJ released ‘Prevention is Better than Detention’, our Response to the Joint Statement, which is attached at Appendix B.  We now adopt and rely on that document.  We note with concern that none of the Recommendations contained in it was taken up by either the Northern Territory or Commonwealth Governments.  Although our Response is primarily concerned with mandatory sentencing as it relates to juveniles, section 5 (‘Monitoring and Review’) is equally applicable to the situation of adults, and proposes terms of reference for an independent Review of the Territory’s mandatory sentencing laws.  We note with concern that the 2000 Inquiry was hampered in its analysis of the effect of mandatory sentencing by the lack of reliable and comprehensive statistics from the Northern Territory Government (see Chapter 4 of the 2000 Inquiry Report).

We note that the Human Rights and Equal Opportunities Commission is currently undertaking an evaluation of the implementation of the Joint Statement.  CAYJ endorses this evaluation project, and submits that the Committee should do likewise.

6. A Year of Turmoil
Mandatory sentencing laws have an immediate and directly harmful effect on offenders, their families and their communities.  But they also adversely affect government and society at large.

Since the 2000 Inquiry and the Joint Statement, mandatory sentencing has continued to be the source of profound disquiet and instability in the Northern Territory and indeed the Australian legal system.  The on-going open conflict between the Northern Territory Executive and Judicial arms of government, culminating in a recent finding of contempt against the Attorney-General, has been particularly corrosive.  The review of Australia’s participation in the UN treaty system announced on 30 March 2000, and the lodging of a communication with the UN Human Rights Committee on 4 July 2000 on behalf of a mandatorily imprisoned Aboriginal man, were two of many significant events since the 2000 Inquiry indicative of Australia’s declining international credibility as a nation which respects human rights.

The issue, rightly or wrongly, has become a barometer of this country’s performance as a global citizen.  Australia’s failure to deal firmly with a renegade provincial legislature, and our associated failure to live up to the human rights treaty obligations we have assumed, is not in the national interest.

7. The Tragedy of Mandatory Sentencing
CAYJ members mourned the death in custody of Warramarrba, aged 15, on 10 February 2000.

On the day CAYJ released ‘Prevention is Better than Detention’, Warramarrba’s 18 year old uncle Delvin Bara Bara, facing court the following week as an adult ‘first striker’ for a property offence, attempted to hang himself.

THERE MUST BE NO FURTHER DEATHS IN CUSTODY ATTRIBUTABLE TO THESE PERNICIOUS LAWS.

We also note with great sadness the recent passing of one of the most courageous and dedicated opponents of mandatory sentencing in the Australian Parliament, Mr Peter Nugent MP.

We ask that all Members of this Committee follow Mr Nugent’s example and place principle ahead of party politics.

Russell Goldflam

for Central Australian Youth Justice

6 August 2001

APPENDIX A

SUBMISSION BY

CENTRAL AUSTRALIAN YOUTH JUSTICE

TO THE

 SENATE LEGAL AND CONSTITUTIONAL 

REFERENCES COMMITTEE

INQUIRY INTO THE

HUMAN RIGHTS (MANDATORY SENTENCING 

OF JUVENILE OFFENDERS) BILL 1999

1.
CENTRAL AUSTRALIAN YOUTH JUSTICE

Central Australian Youth Justice (CAYJ) is a community-based group of Alice Springs youth, justice, social and church workers, and concerned citizens.  Since its formation in 1997, CAYJ has campaigned against the Northern Territory's mandatory sentencing laws, and has also been actively involved in other related issues, notably the lack of accommodation, care, treatment, corrective and rehabilitation services and facilities for homeless and substance-abusing youth in Alice Springs.

CAYJ was established in direct response to the NT Government's 1996 proposal to impose mandatory sentencing laws.  In conjunction with the National Children's Law Centre and the National Network of Youth Advocates, we held 'three days of action' in November 1997 which attracted national attention to the issue (see Appendix A).  While mandatory sentencing remains an important focus for our work, we are also committed to raising public awareness of and promoting appropriate governmental responses to the issues which underlie the involvement of young people in the criminal justice system:  poverty and dispossession, family breakdown and violence, inhalant and other substance abuse, alienation and marginalisation.  

We despair at the state's effective abandonment in Central Australia of its responsibilities to protect and provide for the many young people who, for reasons entirely beyond their control, have been deprived of the care and support of their families, and denied access to services and facilities which are taken for granted in most parts of Australia.

At a time when Australia is belatedly coming to terms with the tragedy of the Stolen Generation, the product of the misguided policies of past governments, we are horrified to witness the emergence of the Imprisoned Generation, the product of the equally misguided policies of present governments.

In the face of this crisis of confidence, we are inspired, enriched and energised by the young people we work and live with, and are strongly committed to continuing to support them to achieve security, respect and justice.

2.
THE CONDUCT OF THE INQUIRY

CAYJ enthusiastically welcomes this Inquiry, a tangible expression of serious concern by our nation's elected leaders at disturbing events in remote parts of Australia which are all too easily ignored or forgotten.  

We submit that it is absolutely essential that the Committee come to the bush so that its Members see for themselves the context in which mandatory sentencing laws operate, and meet some of the young people who have been affected by these laws.

The personal circumstances of these young people make them among those least able or likely to make written submissions or travel to Canberra to address the Inquiry.  And in any event, their stories should be told in person, in their own communities.  We ask you to come to Alice Springs and other major regional centres in the Northern Territory and Western Australia, and also to visit Aboriginal communities in the bush.  In the event that the Committee comes to Alice Springs, we will support and assist young people to come forward with their stories to the Inquiry.  

Whether or not the Bill the subject of this Inquiry is ultimately passed into law, we are confident that the Report of the Inquiry will be a significant and authoritative record of the disastrous social effects of mandatory sentencing on young people.

3.
THE SCOPE OF THIS SUBMISSION

This Submission does not focus on the legal and constitutional dimensions of the Inquiry.  We endorse and adopt the submissions and arguments advanced by Senators Brown, Bolkus and Greig in their Second Reading Speech in support of the Bill.  We note that in their speech the Senators referred to numerous official reports and academic articles which address legal and constitutional aspects of mandatory sentencing.  We further refer the Inquiry to two articles on mandatory sentencing in the forthcoming issue of the Alternative Law Journal (October 1999, Vol 24, No 5), 'Mandatory Sentencing and the Concentration of Powers' (R Goldflam and J Hunyor) and 'Covering a Multitude of Sins' (C Howse).  The authors are Northern Territory lawyers.

Our Submission primarily addresses the social impacts of mandatory sentencing (Term of Reference (a)), and its implications for particular groups (Term of Reference (c)).   This is not because we regard these particular Terms as being more important than the others, but because we believe our experience particularly equips us to address these matters.  We expect that the Inquiry will receive submissions addressing legal and constitutional matters from other more qualified groups and individuals.

Our Submission refers only to the situation in the Northern Territory, and in particular Central Australia.  Unless otherwise stated, references to mandatory sentencing laws are references to the mandatory sentencing provisions for property offenders contained in the Juvenile Justice Act 1983 (NT) and the Sentencing Act 1995 (NT).
4.
THE MYTH OF DETERRENCE

In recent  years Territory politicians and the local press have continually beaten up the issue of property crime, with a particular emphasis on juvenile break-ins in suburban Darwin and Alice Springs, scaremongering amongst voters and readers, and scapegoating the least powerful and articulate members of the community.  

The principal justification given by the NT Government for mandatory sentencing when introducing it in 1996 was that it would reduce property crime by deterring would-be offenders:  

I do believe that the deterrent element of sentencing has validity.  While it may not turn off the professional criminal, who takes the possibility of jail simply as one of the risks of the job - if you do the time, you do the time - in my opinion, it can have some effect on the part-time criminal or someone who is flirting with breaking the law.  Certainly, it will make such people think twice, if they have been caught previously, and now face the certainty of jail.

It is also the government's hope that the legislation will lead in time to the reduction in the crime rate or property offences and a reduction of the crime rate generally, leading to an increase in community safety.  The government believes that the proposal for compulsory imprisonment will:

•
send a clear and strong message to offenders that these offences will not be treated lightly...

Second Reading Speech by Mr Burke (Attorney-General) (Northern Territory Legislative Assembly Hansard Seventh Assembly First Session 15/10/96 Parliament Record No. 27)

Since then the Government has resolutely refused to publish crime statistics.  Such data can not be obtained by way of Freedom of Information application, because the Northern Territory, alone among Australian jurisdictions, has no Freedom of Information laws.  The only publicly available information about the incidence of property offences was in the Neighbourhood Watch Newsletters put out by the NT Police.  Analysis of these figures in the months following the introduction of mandatory sentencing showed that if anything, Darwin suburban break-ins appeared to be on the increase.  Shortly after this analysis was publicised, the figures ceased appearing in Darwin Neighbourhood Watch newsletters.

Where the Government has reported on incarceration rates, it has cynically misinterpreted them to support its unsustainable claims that imprisonment and detention rates are not escalating alarmingly (see Howse C, above).

Recently, however, the Government has backed away from its claims that the purpose of mandatory sentencing was to reduce crime.  On 3 June 1999, Chief Minister Burke claimed in the Legislative Assembly that the principal rationale for the regime was not reduction of crime, but retribution.  He reiterated this in an ABC interview on 7 June 1999, when he stated 'It's designed to show the community's displeasure.  It's not designed to lower the crime rate.'

In the context of the refusal of the Government to release or admit the relevant facts, the irresistible inference to be drawn from this about-face is that property offending has not in fact been deterred or reduced by mandatory sentencing.

This is hardly surprising.  Criminological studies both in Australia and elsewhere generally show that increasing penalties does not deter crime (see, for example Broadhurst, R and Loh N, 'Selective Incapacitation and the Phantom of Deterrence' in Harding R (ed) Repeat Juvenile Offenders:  The Failure of Selective Incapacitation in Western Australia, Crime Research Centre, University of Western Australia (2nd ed, 1995)).  

Put bluntly, the fact is that when about to throw a rock through a window or break into a store, the prospect of detention is simply not on the mind of a young person, particularly when the mind of that person is substantially affected by alcohol or other substances, as is overwhelmingly typical of property offences committed in the Territory.

In the Northern Territory, over 80% of detainees and prisoners are Aboriginal people, most of whom have only a rudimentary formal education and do not speak English as a first language.  There has been no public education campaign directed to potential offenders.  There is no readily available Aboriginal interpreter service available to assist young people at police stations and courts.  Any casual observer of a Northern Territory Court of Summary Jurisdiction or Juvenile Court can not fail to be struck by the chasm of incomprehension of court procedures and orders on the part of these defendants.  In short, it is fanciful to suggest that potential property offenders on remote communities and town camps have any effective understanding of what mandatory sentencing is, how it works, or how it could affect them.  It  inevitably follows that the regime can have no meaningful deterrent effect. 

5.
THE FALSE PROMISE OF THE AMENDMENTS

In February 1999 the architect of the regime, former Chief Minister and Attorney-General Shane Stone, was succeeded by Denis Burke as Chief Minister, who immediately announced a review of mandatory sentencing.  Over the next four months the Government conducted informal consultations with various criminal justice agencies, many of which called for the abolition of the regime.  There was widespread community expectation  that the regime would be dismantled.  This expectation was short-lived.

The details of the proposed changes were not made public until 1 June 1999.  Two days later, they were rushed through Parliament, preventing any meaningful opportunity for public debate of the amendments.  The attention of this Senate Inquiry is particularly drawn to the nature of the legislative process in this unicameral jurisdiction.

The amendments mitigated some of the harshest and most anomalous aspects of the regime.  However, we criticise them for the following reasons:

•
They leave the principle and practice of mandatory sentencing intact.

•
They purport to extend mandatory sentencing to offences against the person, thereby normalising this radical approach to sentencing.

•
They provide for select offenders to avoid prison under exceptional circumstances which, by their nature, will be almost exclusively applicable to people with a conventional suburban lifestyle, thus making the laws more punitively discriminatory (particularly on the basis of race, disability and social disadvantage) than ever.

•
They erode the rights of suspects to remain silent and contest charges laid against them, by providing that the exceptional circumstances safety-valve can only apply if a person has 'co-operated in the investigation' of an offence.  The scope of this phrase remains unclear.

•
They have ironed out some of the 'wrinkles' in the scheme, but created others.  Within weeks of the commencement of the amendments, a number of cases had gone on appeal to seek clarification of the meaning of various aspects of the amendments.  A fundamental problem with mandatory sentencing, however it is enacted, is that its inherent inflexibility inevitably produces anomalies and injustices in particular cases.  Since the commencement of mandatory sentencing in 1997, there have been two legislative attempts to fine-tune the regime by way of amendment, and numerous judicial attempts to interpret it by way of cases stated and appealed.

•
By ameliorating some of the worst aspects of the regime, the Government may make mandatory sentencing seem more palatable to the general community.

6.
THE CHARADE OF DIVERSION

One of the features of the 1999 amendments is the introduction of  'diversionary programs' for some juvenile offenders aged 15 and 16.  We are extremely sceptical about the value of this superficially attractive innovation.

CAYJ strongly supports the application of the restorative justice model to juvenile justice.  In some other jurisdictions victim conferencing and other similar approaches have been clearly successful.  In NSW, for example, the inception of Youth Justice Conferencing in 1997 was preceded by a lengthy period of community consultation and training, and substantial resources have been allocated to the program.

By contrast, in the NT the program was purportedly up and running within a few weeks of being announced, following a whirlwind visit to Alice Springs and other centres by officers of the Attorney-General's Department during which three-day training workshops for facilitators were conducted.

In other jurisdictions, 'diversionary programs' divert young offenders away from the court system altogether.  The NT scheme, however, provides for 15 and 16 year olds to be dealt with in the usual way by a court and then, in the case of second time property offenders only, to be diverted away from detention by referral into an alternative program.  It is submitted that this difference may fundamentally undermine the effectiveness of the diversionary approach, to which young people can only submit in the Territory in cases where their only other option is 28 days incarceration.   This element of compulsion subverts the voluntariness which characterises the restorative justice model.

Furthermore, there is serious doubt as to whether the program is or will be adequately resourced and managed.  To the knowledge of CAYJ, to date two youths have been referred to a diversionary program in Central Australia, but for various reasons neither of them was actually afforded an opportunity to undertake the program.

The manner of its implementation strongly suggests that diversionary programs in the NT were introduced primarily as a public relations exercise, without the commitment, expertise or resources to make them actually work.

7.
FALLING THROUGH THE GAPS

One area of particular concern is the plight of people with an intellectual or related disability and associated behavioural problems.  The mandatory sentencing laws, even since the 1999 amendments, operate cruelly against such persons.  Two accounts based on actual cases with which CAYJ members have been involved illustrate this.  

'Frank' is an 18 year old with a moderate intellectual disability and a genetically acquired obsessive-compulsive disorder.  He does not have a mental illness as defined in the Criminal Code  or the Mental Health Act.  He is courteous, studious, honest and affectionate.  However, throughout his adolescence he has exhibited challenging behaviour when under stress.  On several occasions he has been unable to resist an impulse to ring 000 and falsely report a fire.  He has strong support from his family and mental health services, who have designed and implemented a carefully constructed program of behaviour management for Frank.  Nevertheless, he has been before the courts on a number of occasions, and has served 14 days in prison for damaging property at a police station after being arrested and then 'losing it' while in custody.  His lawyer advised his family to consider re-locating to another jurisdiction to avoid exposing Frank to further and lengthier terms of imprisonment.

'Maxie' is a 35 year old man with an intellectual disability who lived alone.  His odd appearance and manner attracted the attention of local children, who would continually taunt him, provoking him to lose his temper and damage property.  He avoided prison only because a family member in another State offered to care for him, and he moved out of the jurisdiction.  Police then agreed to drop the charges against him.

CAYJ members have personal experience working with many other young people with various disabilities who have been or are likely to be incarcerated only because of mandatory sentencing laws.  No-one – neither these offenders, their victims nor the community – benefits from this.  It brings the law and its institutions into disrepute.  It demoralises the police, legal and judicial officers who are obliged to administer these laws.  It can do irreparable harm to those disabled people who are unjustly imprisoned or detained.

8.
MANDATORY SENTENCING IN TEN YEARS

The 'third strike' wave is now starting to wash over Northern Territory communities, with predominantly young Aboriginal males being forcibly removed for a year at a time for the commission of minor offences.  On those unfortunate communities where substance abuse and associated property offending are endemic, the social effects of mandatory sentencing in its first decade will be profound, irreversible and catastrophic.

Despite unsubstantiated claims in and out of Parliament to the contrary by the Chief Minister, it is beyond doubt that the Sentencing Act  provides in its terms that the mandatory twelve month penalty applies not just on the third occasion before the court for property offences, but on each and every subsequent occasion.

The range and quality of rehabilitation programs in the Northern Territory prisons is rudimentary.  As stated above, the Government has variously claimed that the principle purpose for incarcerating property offenders is either deterrence or retribution.  It has never suggested that persistent property offenders will be reformed by their experience of gaol.

Having regard to these matters, namely that:

•
property offending is endemic amongst young males in some bush communities ;

•
recidivist offenders will be locked up for one year each time they come before the court; and

•
the experience of incarceration for these offenders is not rehabilitative,

it is apparent that the effect of mandatory sentencing is likely to be the virtually permanent forced removal from bush communities of their young men.  

This removal of young men from a community will in turn:

•
create a significant risk of irrevocably disrupting the maintenance of traditional cultural practices and law, which depend on the oral transmission of ceremonially acquired knowledge and skills to the next generation;

•
deprive the community of much of its potential workforce and leadership, seriously impairing its capacity for economic development and self-management;

•
substantially distort local demographic characteristics, threatening population growth, the sustainability of family and broader social structures, and the capacity of the community to provide basic standards of care to its members;

•
further demoralise and alienate the community's children, particularly boys, whose role models will largely be older kin who are absent and incarcerated.  In some bush communities in the Northern Territory, including Alice Springs, youth suicide rates have already reached shocking levels.

We reluctantly predict that after a decade of mandatory sentencing, it will be a commonplace to describe it as a policy of genocide.

9.
A BETTER WAY

Mandatory sentencing punishes offenders, but it does not stop offences being committed.  It may even lead to an increase in offending, if, as may well be the case, the experience of imprisonment serves primarily to further criminalise and disaffect young people.

CAYJ acknowledges that the incidence of offending, particularly offences of violence, is unacceptably high in the Northern Territory.  It is imperative that responsible policies are devised and implemented to address this critically important problem, for the sake of victims and potential victims of crime, for offenders and potential offenders, and for the community at large.  

Such policies will fail if they are punitively aimed at incapacitating offenders by locking them away.  They must address the underlying causes of the offending behaviour.  It is beyond the scope of this Submission to identify those causes and the appropriate remedies in any detailed or comprehensive way.  We remind the Inquiry of the meticulous and wide-ranging examination of these matters undertaken by the Royal Commission Into Aboriginal Deaths in Custody.  It is distressing and frustrating to observe that although Commonwealth, State and Territory Governments have endorsed the Royal Commission's Recommendations, and pledged to implement them, indigenous custody rates – and death in custody rates – have since risen.  

Mandatory sentencing flies in the face of the thrust of those Recommendations, which repeatedly stress that imprisonment should be a last resort.  The Royal Commission correctly concluded that the key to addressing the problem of indigenous over-representation in our country's prisons is to identify and confront what it termed 'Underlying Issues'.  

Since its inception, CAYJ has campaigned for the provision of facilities and services in Alice Springs which, if established, would lead to a reduction in crime and, of equal or greater importance, an increase in social well-being for young people at risk.  There is an urgent need for crisis accommodation for homeless youth.  There is an urgent need for care and treatment facilities and programs to combat inhalant-substance and alcohol abuse by young people.  There is an urgent need for welfare agencies to be properly resourced to enable them to support families in crisis.  There is an urgent need for a radical overhaul of Aboriginal education in the Territory, as detailed in the recently released Report by former Senator Bob Collins.

10.
AN ISSUE OF NATIONAL IMPORTANCE

The Northern Territory Government has treated the proponents of the Bill the subject of this Inquiry with customary contempt.  The following volley is entirely characteristic of an approach which favours crude parochialism and abuse over reasoned argument. 

In terms of Senator Bob Brown, one could generally treat him as an irrelevance, which I have done, and I made the point when I debated with him on air that, I guess if you're a Senator from Tasmania and your name's not Harradine you've got to find some reason to get your name up in lights, and Senator Bob Brown is running on the issue of mandatory sentencing.  I think generally people would treat him as an irrelevance.

Mr Burke (Chief Minister) Answer to Question from Mr Lugg MLA (CLP).  (Northern Territory Legislative Assembly Hansard Eighth Assembly First Session 01/06/99 Parliament Record No. 16)

CAYJ takes no pride in inviting a Commonwealth Parliamentary Inquiry to recommend that Northern Territory legislation be overturned.  We recognise that in many quarters of our community such action would be unpopular, as was the Commonwealth's action in nullifying the Territory's euthanasia legislation.  Federal 'interference' rankles in a constituency which is all too frequently reminded (usually by its own politicians) of its constitutionally inferior status. 

Nevertheless, we take heart from the fact that the Northern Territory public have recently rejected the Government's push for Statehood, an unmistakable sign that the community as a whole has grave concerns about the cavalier approach of our politicians to the responsibilities of government.  We also note that unlike the Andrews Act, the Brown Bill is aimed not at the Territory in particular, but at any region, whether State or Territory, which has enacted mandatory sentencing.

The Government claims that there is popular support for mandatory sentencing.  Our experience is that many ordinary Territorians' initial support for the principle turns to dismay when they see how it works in practice, particularly against members of their own families.  But this is not just a question for Territorians.  This is a national question, and it is entirely appropriate that it be addressed at a national level.

Mandatory sentencing is an issue of national importance for a number of reasons.

Firstly, two Australian jurisdictions have already embraced a form of mandatory sentencing, and it is undoubtedly the case that other States are closely observing these schemes with a view to considering their establishment in their own regions.  The issue is already one of national significance.

Secondly, mandatory sentencing is inconsistent with various international treaties to which Australia has acceded, and it is the responsibility of the Commonwealth to resolve this inconsistency, either by withdrawing from those treaties, or abrogating the regional laws which are inconsistent with the treaties.

Thirdly, in the event that the Commonwealth fails to resolve the inconsistency, there is little doubt that persons adversely affected by mandatory sentencing laws, having exhausted domestic remedies, will take their cases to the Human Rights Committee in Geneva and other international forums.  This will be deeply embarrassing to Australia.

Fourthly, international attention will be focussed on Australia in 2000 for the Olympic Games, and this is just the sort of issue which we can expect will be highlighted by visiting journalists, with an adverse impact on our image abroad.

Fifthly, as Australia moves towards the centenary of Federation and the possibility of becoming a Republic, laws such as these which subvert the fundamental constitutional doctrine of the separation of powers assume a particular significance.

Finally, whether Territorians like it or not, the Commonwealth retains a special constitutional responsibility for administering the affairs of the Northern Territory, as well as for Aboriginal people, the group most directly prejudiced by these laws.

Central Australian Youth Justice invites the Senate Legal And Constitutional References Committee to visit Central Australia in the course of this Inquiry, and in the strongest possible terms we urge the Committee to recommend to the Senate that the Human Rights (Mandatory Sentencing Of Juvenile Offenders) Bill 1999 be enacted by the Commonwealth Parliament at the earliest opportunity.

Russell Goldflam

(on behalf of Central Australian Youth Justice, Alice Springs)

28 October 1999

APPENDIX B

CENTRAL AUSTRALIAN YOUTH JUSTICE

RESPONSE

TO THE JOINT COMMONWEALTH

AND NORTHERN TERRITORY 
STATEMENT ON MANDATORY SENTENCING

MADE ON 10 APRIL 2000

“PREVENTION IS BETTER THAN DETENTION”

Summary

· CAYJ remains opposed to the Northern Territory’s mandatory sentencing laws, both for juveniles and adults, and will continue to campaign for their abolition.  

· CAYJ welcomes the Commonwealth and Territory Governments’ stated commitment to preventing juveniles entering the criminal justice system, their agreement to extend the operation of diversionary programs for young people, and their decision to review the effectiveness of these initiatives after twelve months.

· CAYJ looks forward to participating actively and constructively in this process, but is concerned at the apparent lack of community consultation in the three months following the Joint Statement. 
1. Principles

· Diversionary programs can never be fully effective in the context of a mandatory sentencing regime, which is fundamentally inconsistent with the underlying approach of diversionary programs.  That approach embodies flexibility, the use of discretion, and regard to the particular circumstances of each person, and each case.

· Diversionary programs can never work well in communities which lack basic community services, facilities and programs, without which the underlying conditions which lead young people from such communities to offend can not be addressed.

· Diversionary programs, which can only be accessed by offenders after an offence has been committed, must not be provided as a substitute for basic community services, facilities and programs, which must be accessible to all, at any time.

· The implementation of diversionary programs where basic services do not exist has the potential to create a culture in which criminal conduct will be the only avenue to access such services.  This will in turn create cycles of crime which will further damage community and family structures and lock individuals into a pattern of destructive behaviour.

· Diversionary programs are no substitute for the development and implementation of a crime prevention strategy for the Northern Territory.

· The $5,000,000 of Federal money will not pay for diversionary programs throughout the Northern Territory, and the funds should be carefully targeted at pilot programs with the aim of establishing appropriate and successful best practice models for the future.

2. Key Issues

The implementation of the Joint Statement will need clarification and also determination of the following issues. The Young Offenders Act 1997 (NSW) is a useful model in this area, and should be used as a reference point.

2.1. Crime Prevention

A whole of community approach must be taken in responding to issues of criminal behaviour. The proper provision of basic services and facilities to communities would be the most powerful diversionary initiative.  On many Northern Territory communities the causes of crime are obvious.  A high level of offending is inevitable so long as young people continue to: 

· struggle to access income, education, health services, employment, youth services and activities, and  recreational opportunities;

· live in overcrowded accommodation, with insufficient resources for clothing and food to support their families;

· experience trauma from the past, and continuing trauma from death, poor health, violence and loss of family and friends into gaols, hospitals and other institutions; and

· live in a society where substance abuse is endemic.

A crime prevention strategy must be developed for the Northern Territory which addresses these and other underlying causes of crime, both in remote and urban areas.

2.2. ‘Minor’

The meaning of 'minor' in relation to the requirement for police to divert juveniles at the pre-charge stage in the case of minor offences.    

Regard should be had to existing Northern Territory law, under which this term can be defined as those offences which are dealt with summarily, namely:

(a)
regulatory and simple offences; and 

(b)
indictable offences defined as ‘Minor Offences’ in Section 120 of the Justices Act (NT).

2.3. ‘Divert’

The meaning of 'divert’ in relation to the requirement or, in the case of more serious offences, the discretion, for police to divert juveniles at the pre-charge stage.

In the case of a first minor offence, the police should be required to administer an Officer’s Caution.  The police should not be permitted to require young people who have offended in a minor way for the first time to participate in a diversionary program.  Such power would place young people at risk of facing a more onerous and intrusive outcome than if they went to court, without the benefit of legal representation or the protection of a court and its judicial processes.

80% of juvenile offenders do not re-offend. In  these cases it would be a waste of resources to divert first offenders into a program. A caution is sufficient for them - and very inexpensive to implement.  It is essential that the new arrangements do not divert young people into expensive programs they do not need.

In the case of subsequent minor offences, or of first serious offences, the police should be required either to administer an Officer’s Caution, direct the juvenile into a diversionary program, or lay criminal charges.  The exercise of this complex discretion should be clearly and carefully structured by reference to criteria and procedures such as those contained in the Young Offenders Act 1997 (NSW).

2.4. The Police Discretion

The proposed changes to Police General Orders raise several significant issues which will have to be addressed, including:

· The police response to juvenile suspects who do not admit guilt.

· The need to protect the existing rights of suspects, including the right to silence.

· The police response to juvenile offenders who are whose capacity to participate in a diversionary program is impaired because of their disability, disadvantage or the unavailability of such a program in their community.

· The need to allow appropriate administrative and/or judicial review of police decisions made in the exercise of their enlarged discretion.

· Recognition that victim offender conferencing can not be the only diversion option as it depends on the victim’s willingness to be involved.

· Appropriate procedures to deal with diversionary program participants who are regarded as having been unsuccessful.

· The need for safeguards to ensure that juveniles are not unjustly punished or harassed by police.

· The need for police to be trained and resourced, and for them to be supported by other appropriate professionals to properly carry out their expanded role.

2.5. Welfare Needs

When a child apparently in need of care enters the criminal justice system, a comprehensive assessment of his or her care, welfare and development needs should be undertaken.  A case plan should be devised to ensure that the relevant welfare and youth services agencies take appropriate action to see that those needs are met.

2.6. Funding of the Joint Statement Initiatives

CAYJ is concerned that the funds identified in the Joint Statement are not extra money but funds that were already earmarked for service delivery.  CAYJ is also concerned that the bulk of the funds will be allocated to the police instead of to diversionary programs, which would be completely unacceptable.

3. Community Consultation

A community-based Advisory Committee should be established and resourced to assist the NT and Commonwealth Governments to implement the initiatives set out in the Joint Statement.  The committee could include representatives from the following sectors:

· Aboriginal communities and organisations

· Legal services

· Youth services 

· Disability groups

· Substance abuse services

· Victims groups

Representatives from the following agencies could also be involved:

· Office of the Director of Public Prosecutions

· Police

· Juvenile Court

· Office of Aboriginal Development

· Community Corrections

· Family and Children’s Services

· Office of the Anti-Discrimination Commissioner

The Advisory Committee should consult with people from other jurisdictions with relevant expertise, such as Jenny Bargen (Director, Youth Justice Conferencing, Department of Juvenile Justice, NSW), Ike Ellis (Commander NSW Police), Professor John Braithwaite (Australian National University) and Harry Blagg (University of Western Australia).

The Parliamentary Committee chaired by Dr Brendan Nelson MP (‘the Nelson Committee’), which it is anticipated will keep a watching brief of the implementation of the Joint Statement, should also be consulted by, and consult with, the Management Committee.

4. Program Development and Management

· The implementation of the Joint Statement initiatives, for which only limited funding has been committed, must be supported by a proper strategic, policy and program planning process.

· The implementation of the Joint Statement initiatives must be integrated with the development and delivery of other services to people in Northern Territory communities. 

· The amendments to Police General Orders must be developed transparently in consultation with the Advisory Committee.  Police Officers should be provided with appropriate training, supervision and support to ensure that the amended Orders are effectively applied. 

· Any community based programs established by the Joint Statement initiatives should be community controlled and directly funded by the Commonwealth for efficiency and accountability.

· Community based programs targeted at Aboriginal people should be managed under Aboriginal control, with appropriate support as required.

· All programs established by the Joint Statement initiatives must have sufficient resources.  They must be set up not to fail, but to succeed. The resources allocated to the establishment of diversionary programs will clearly be inadequate to effectively service the needs of all of the 90 plus communities in the Northern Territory.  Accordingly, carefully selected pilot programs should be established.  The temptation to provide small amounts to a wide range of deserving programs should be resisted.

· Pilot programs should be utilised to develop best practice models for the widespread establishment of community-based diversionary programs in future years.

· Whereas it is appropriate that police refer young offenders to diversionary programs, the programs themselves should be administered and implemented by appropriate community agencies.

5. Monitoring and Review

The whole scheme should be actively monitored by an independent body that is entitled to speak up at any time and commissioned to conduct its own research. A 6 monthly report to both Governments should be prepared and then a public report released after 12 months. 

It is suggested that the Australian Institute of Criminology would be an appropriate agency to conduct the Review, although other organisations such as the Human Rights and Equal Opportunities Commission may also be appropriate.

The 12 month Review should also evaluate the mandatory sentencing regime, and in particular the effect of mandatory sentencing on: 

· Crime:  How have patterns of property and other offending been affected by mandatory sentencing?

· Victims:   How has the reporting of crime been affected by mandatory sentencing?  What effect has mandatory sentencing had on the lives of victims?

· Offenders:  How many offenders, of what type, for committing what offences, on how many occasions, and for how long, have been mandatorily sentenced?  What effect has mandatory sentencing had on their lives? 

· Law enforcers:  How has the investigation and prosecution of crime been affected by mandatory sentencing?  What effect has mandatory sentencing had on the work of police officers and prosecutors?

· The criminal justice system:  How has the administration of justice been affected by mandatory sentencing?  What effect has mandatory sentencing had on the work of judicial officers and defence lawyers? 

· The community:  What are the economic costs and benefits to the community of mandatory sentencing?  What are community attitudes to mandatory sentencing?

Having regard to the absence of Freedom of Information legislation in the Northern Territory, specific powers must be provided to the Review body to enable it to access relevant Police, Office of Courts Administration and Department of Correctional Services data, including information on the IJIS system.

The Review body should consult with the Advisory Committee and the Nelson Committee.

6. Conclusion

Central Australian Youth Justice responds to the Joint Statement with a mixture of disappointment and enthusiasm.  CAYJ knows that the initiatives of the Joint Statement will not cure all the well-documented ills of mandatory sentencing in the Northern Territory.  They will not address the systemic problems which underlie the Northern Territory’s unacceptably high level of offending.  

Nevertheless, the initiatives offer a welcome way forward, and CAYJ is committed to making them work as well as possible.  We ask the Commonwealth and Northern Territory Governments to accept this response as a constructive contribution to the implementation of the Joint Statement initiatives, and look forward to our continued involvement in that process.

Central Australian Youth Justice
� 	120. Minor offences 


(1) Subject to this Act, the Court constituted by a Magistrate has jurisdiction to hear and determine in a summary manner a charge in respect of an offence against section 210, 219, 221, 224, 227 or 229 of the Criminal Code, or an attempt to commit such an offence, where the value of the property involved does not exceed $5,000. 
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