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UNICEF AUSTRALIA SUBMISSION ON HUMAN RIGHTS (MANDATORY SENTENCING FOR PROPERTY OFFENCES) BILL 2000

Executive Summary

The United Nations Children’s Fund in Australia (UNICEF Australia) welcomes the opportunity to contribute a written submission to the Senate Legal and Constitutional References Committee in relation to the inquiry into the provisions of the Human Rights (Mandatory Sentencing for Property Offences) Bill 2000.

UNICEF Australia is bound and guided by the UN Convention on the Rights of the Child (CRC) which Australia ratified in 1990 and which came into force in Australia on 16 January 1991.  The CRC applies to persons under the age of 18.  It provides that detention must be used as a last resort and for the shortest appropriate period (Article 37) and sentences must be proportionate to the circumstances of the offence and must be subject to appeal (Article 40).  Mandatory sentencing regimes in respect of juveniles contravene these articles.  UNICEF Australia is particularly concerned about the evidence which shows that young people have felt the biggest impact of mandatory sentencing and that juvenile detention populations have spiralled.  This is precisely the impact which the articles of the CRC seek to avoid.  

Article 4 of the CRC requires States Parties to take all appropriate legislative, administrative and other measures for the implementation of the rights recognised in the Convention.  Australia should be focussing on strategies which divert young people from the criminal justice system and which provide meaningful alternatives to detention. This means that the alternatives to detention should receive the appropriate funding, resources and support to ensure that they are effective.
UNICEF Australia supports the Human Rights (Mandatory Sentencing for Property Offences) Bill 2000 on the basis that mandatory sentencing in respect of juveniles contravenes provisions of the CRC.

1. MANDATORY SENTENCING IN AUSTRALIA – CONTRAVENING THE CONVENTION ON THE RIGHTS OF THE CHILD

UNICEF Australia objects to the mandatory sentencing regimes of the Northern Territory and Western Australia.  The relevant laws in the Northern Territory are the Juvenile Justice Act 1983 and the Sentencing Act 1995.  Section 53AE of the Juvenile Justice Act provides for mandatory sentencing where a "juvenile" (being a person who has attained the age of 15 years) has committed more than one property offence.  The sections of the Act apply irrespective of how trivial the second offence may be.  

In Western Australia, amendments to the Criminal Code in 1996 introduced mandatory sentencing for home burglary offences.  Section 401(4) of the Criminal Code provides that if a young person has been convicted of a home burglary offence and he or she has been convicted of similar offences on two or more previous occasions, the Court must sentence the young person to 12 months imprisonment or 12 months detention.  The court must impose the sentence notwithstanding section 46(5a) of the Young Offenders Act 1994 (WA) which provides that a court is not obliged to impose a mandatory sentence if the offender is a young person.  

These mandatory sentencing regimes have drawn strong criticism from a number of quarters on the basis that they are in breach of a number of Australia's international obligations under various international instruments.  Of immediate concern to UNICEF Australia is that the mandatory sentencing regimes are inconsistent with Australia's obligations under the CRC.  While there is no specific prohibition on mandatory sentencing, there are a number of arguments which can be advanced to support the view that mandatory sentencing breaches Articles 37 and 40 of the CRC.  These arguments can be summarised as follows:

(a) 
Mandatory sentencing regimes contravene the principle of proportionality contained in Article 40(4) of the CRC. 

This article requires that a "variety of dispositions, such as care, guidance and supervision orders; counselling; probation; foster care; education and vocational training programmes and other alternatives to institutional care shall be available to ensure that children are dealt with in a manner appropriate to their well being and proportionate both to their circumstances and the offence." [emphasis added].  

UNICEF Australia is alarmed by the research which shows that juveniles are being detained for trivial offences.  An example of this was provided by Senator Bob Brown in his second reading speech – "a 17 year old school student convicted of theft of yo-yos and computer games from a Darwin toy store, and criminal damage, was sentenced to 14 days jail, after pleading guilty.  The youth had no previous criminal convictions, had handed himself into police and was fully co-operative with police."  It is difficult to reconcile this outcome with the clear provisions of Article 40(4).   

In order to be proportionate, sentences imposed on young people must take into account the circumstances of the offender and the nature of the offence.  Clearly, mandatory sentencing laws do not allow the court to take these factors into account.  
The joint Human Rights and Equal Opportunity Commission and Australian Law Reform Commission Report 84 "Seen and Heard" states that the mandatory sentencing regime in the Northern Territory violates the proportionality principle in Article 40 (para 19.63).  This view is also supported by other commentators
 and by much research into the effects of mandatory sentencing on juveniles.
  As the President of the Law Council, Ms Trimmer, has stated: "By removing the ability for judges to properly take account all the circumstances of the case, mandatory sentencing degrades the proper administration of justice by the courts".
  

(b) Mandatory sentencing breaches article 40(2)(b)(v) of the CRC on the basis that it not "reviewable".

Article 40(2)(b)(v) requires that children considered to have infringed a penal law be guaranteed "to have this decision and any measures imposed in consequence thereof reviewed by a higher competent, independent and impartial authority or judicial body according to law".  

While decisions by the courts in the NT are subject to appeal, it has been argued that the "measures imposed" are not reviewable once they are consistent with the legislation.
  Therefore the problem is that irrespective of how trivial the offence might be, the detention period imposed in accordance with the legislation cannot be reviewed.  "In the absence of the mandatory detention law, an accused would be able to appeal against the harshness of a sentence.  Mandatory sentencing laws effectively make this impossible.  The conclusion is that mandatory detention laws are in breach of Art 40(2)(b)(v) of the CRC".

(c) Mandatory sentencing contravenes Article 37 of the CRC which states that detention should be a measure of last resort.   

Article 37(b) provides that "the arrest, detention or imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last resort and for the shortest appropriate period of time."  A court can only consider the "appropriate" sentence if it is able to take into account the circumstances of the individual case.  By requiring a court to impose detention as a mandatory sentence, detention becomes the "only" resort, rather than the "last" resort.  The court is not able to exercise other (more appropriate) options.

By specifying minimum sentences for prescribed offences, mandatory sentencing laws breach the requirement that detention be for the shortest appropriate time.  In a case where the offence is trivial in nature, a shorter sentence than the minimum sentence prescribed will be appropriate.  
In its joint report with HREOC, Seen and Heard, the ALRC stated that the mandatory sentencing regimes in the NT and WA violated the requirements of Article 37.  This was also recognised in Kurt Royston Fergusson v Mark Andrew Setter and Noel John Gokel (1997) 7 NTLR 118, in which Kearney J stated that the compulsory detention provisions "are directly contrary to Article 37(b) of the Convention of the Rights of the Child". The principle of "last resort" has no application in full to the sentencing of juveniles of 15, 16 or 17 years of age convicted of repeat property offences.  This serious departure from the CRC concerns UNICEF Australia and underlines UNICEF Australia's support for the Bill which aims to override provisions which manifestly offend Article 37.

2. UNITED NATIONS RULES AND GUIDELINES ON JUVENILE JUSTICE
(a) UN Standard Minimum Rules for the Administration of Juvenile Justice

In addition to the provisions of the CRC, the United Nations Standard Minimum Rules for the Administration of Juvenile Justice (the "Beijing Rules") require proportionality (Rule 5), scope of discretion (Rule 6) and consideration of the well-being of the juvenile (Rule 17) in relation to sentencing.  Although the Beijing Rules are not binding in Australia, the United Nations Committee on the Rights of the Child encourages States Parties to implement their international obligations in light of these Guidelines.  The Committee considers the Beijing Rules, together with the United Nations Rules for the Protection of Juveniles Deprived of their Liberty and the United Nations Guidelines for the Prevention of Juvenile Delinquency (the "Riyadh Guidelines"), to provide relevant detailed standards for the implementation of Article 37.

Rule 5 of the Beijing Rules stipulates that "the juvenile justice system shall emphasize the well-being of the juvenile and shall ensure that any reaction to juvenile offenders shall always be in proportion to the circumstances of both the offenders and the offence".  This rule contains two principles, the promotion of the well-being of the juvenile and the principle of proportionality.  This emphasises the need to curb punitive sanctions and the importance of taking the individual's circumstances and the nature of the offence into account.  

Rule 6 requires scope of discretion at all stages of proceedings and at the different levels of juvenile justice administration.  This is designed to ensure that those who make determinations with respect to juveniles can exercise discretion so that the action taken is most appropriate to the individual case.  Mandatory sentencing fetters judicial discretion and therefore offends this important safeguard of juvenile rights.

The commentary in relation to Rule 17 makes it clear that the aim of sentencing should be the rehabilitation of the young person. Sentencing options that are consistent with the well-being and the future of the young person should be preferred to punitive and or retributive sentencing options.  Mandatory sentencing laws are clearly contrary to the spirit of Rule 17. 

(b) UN Rules for the Protection of Juveniles Deprived of their Liberty

The United Nations Rules for the Protection of Juveniles Deprived of their Liberty was adopted by General Assembly resolution 45/113 of 14 December 1990. The principles which are enunciated in these Rules reinforce the interpretation that mandatory sentencing regimes breach Articles 37 and 40 of the CRC.  

Rule 1 emphasises that juvenile justice systems should promote the physical and mental well-being of juveniles.  It also reinforces the principle that "imprisonment should be used as a last resort".  The nature and effect of mandatory sentencing regimes in Australia contravene these basic principles.

Rule 2 states: "...Deprivation of liberty of a juvenile should be a disposition of last resort and for the minimum necessary period and should be limited to exceptional circumstances.  The length of the sanction should be determined by judicial authority, without precluding the possibility of his or her early release."  When a minimum mandatory period of detention is imposed on a juvenile, this rule is breached as the period of detention is imposed by legislation rather than a court and is for a period that cannot be reduced.

(c) UN Guidelines for the Prevention of Juvenile Delinquency 

The United Nations Guidelines for the Prevention of Juvenile Delinquency (the Riyadh Guidelines) were adopted and proclaimed by General Assembly resolution 45/112 of 14 December 1990.

These Guidelines emphasise the importance of comprehensive, child-centred prevention plans which focus on the well-being of the young person.  The research shows that mandatory sentencing has had negative impacts on juveniles, not least of all because it increases the young person’s contact with the criminal justice system.

(d) UN Standard Minimum Rules for Non-Custodial Measures

The United Nations Standard Minimum Rules for Non-Custodial Measures (the Tokyo Rules) set out principles to promote the use of non-custodial measures as well as minimum safeguards for persons subject to alternatives to imprisonment.  

The Tokyo Rules require Member States to develop non-custodial measures within their legal systems to reduce the use of imprisonment and to take into account human rights, social justice and the rehabilitation needs of the offender.  The Rules require a judicial authority to have at its disposal a range of non-custodial measures and to take into account the offender's rehabilitative needs in determining the appropriate sentence.  The use of mandatory sentencing contravenes the Tokyo Rules by increasing the use of imprisonment in Australia and by denying judges and magistrates access to appropriate non-custodial sentencing options for juvenile offenders.  
3. CONCLUSION

As the Human Rights (Mandatory Sentencing for Property Offences) Bill 2000 aims to override mandatory sentencing laws in all States and Territories, the Bill has the full support of UNICEF Australia.
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