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Dear Ms Moore

Inquiry into Human Rights (Mandatory Sentencing for Property Offences) Bill 2000: Submission by Youth Justice Coalition

The Youth Justice Coalition is a network of New South Wales-based lawyers, youth workers, academics and others with an interest in the rights of young people. Most of our work concerns the juvenile justice system, and many of our members have extensive experience working in this field. Some of our members have lived and worked in other parts of Australia, including the Northern Territory.

We welcome the opportunity to make a submission to this inquiry, and thank the committee for granting us an extension of time.

This submission was prepared on behalf of the Youth Justice Coalition by Jane Sanders and Jeremy Kirk, solicitors at the Shopfront Youth Legal Centre.

1 Opposition to mandatory sentencing

The Youth Justice Coalition is opposed to mandatory sentencing of adults and juveniles, especially where non-violent offences are concerned. This submission will focus on the effect of mandatory sentencing on juvenile offenders.

The arguments against mandatory sentencing are well known. We do not propose to repeat them in detail here. We have had the benefit of reading several of the submissions made to your committee's 1999 inquiry into mandatory sentencing. In particular, we support the submission made by the National Youth Advocacy Network, and the joint submission of the National Children's and Youth Law Centre and the Australian section of Defence for Children International. We also commend to the committee the "Dollars Without Sense" paper prepared by the Northern Australian Aboriginal Legal Service in November 1999.

In summary, the Youth Justice Coalition is opposed to mandatory sentencing of juveniles because:

(a) It does not allow the circumstances of the individual offender to be taken into account. Giving every offender a mandatory minimum sentence does not mean treating each offender equally. On the contrary, it leads to disproportionate and unjust outcomes.

(b) It is well known that the current mandatory sentencing regime in the Northern Territory has a disproportionate negative effect on indigenous people. Other disadvantaged people, such as those with mental and intellectual disabilities, are also likely to be adversely affected if the leniency normally afforded by the court to such people is not available. 

(c) It violates fundamental principles of juvenile justice, many of which are expressed in international treaties (such as the Convention on the Rights of the Child) and rules concerning juvenile justice (such as the Beijing Rules). These principles include that the reaction to juvenile offenders shall always be in proportion to the circumstances of both the offender and the offence; that detention should be a last resort and for a minimum necessary period; that the length of the sanction should be determined by the judicial authority; and that rehabilitation should carry more weight than deterrence in the sentencing of juvenile offenders.

(d) It constitutes an unwarranted interference with judicial discretion. This is at odds with the separation of powers which is a fundamental tenet of our legal and political system.

(e) In the short-term at least, it increases the rate of imprisonment and detention. Not only is this undesirable form a human rights point of view, but the cost to the taxpayer of keeping an offender in prison or detention vastly outweighs the cost of maintaining them in the community. 

(f) There is no evidence that mandatory sentencing - or harsher sentencing in general - reduces the imprisonment rate or the crime rate in the long-term. Indeed, we would argue that the reverse is true. Criminological research has shown that detaining juvenile offenders, rather than using community-based sentencing options, increases the likelihood of recidivism. It is also well-established that harsh or mandatory sentences do not serve as an effective general deterrent, especially where young and disadvantaged people are concerned.

(g) Mandatory sentencing means that there is no incentive to plead guilty, as there is no means of obtaining the reduction in sentence that usually flows from a guilty plea. This may encourage defendants to pursue unmeritorious defences and is likely to lead to increased delay in the courts and increased costs in the administration of justice.

2 Diversionary programmes are not enough

We note that the Federal government has provided funding to assist the Northern Territory to develop diversionary schemes, to provide alternatives to court for young people who might otherwise be subject to the mandatory sentencing regime. 

This is a step in the right direction, but it is not sufficient to counter the fundamental injustice of mandatory sentencing. We believe diversionary schemes are an important component of a juvenile justice system. However, there will always be some young people who have to go to court and, while mandatory sentencing remains in force, many of these young people will be dealt an injustice.

3 The external affairs and territories powers

We submit that the external affairs power in section 51(xxix) of the Constitution is sufficient to allow the Commonwealth to legislate against mandatory sentencing. Mandatory Sentencing of juveniles breaches the United Nations Convention on the Rights of the Child and the International Covenant on Civil and Political Rights. Australia is of course a signatory to both these treaties.  

In our view, the Commonwealth has the power (and arguably the duty) to legislate to bring states and territories into line with our international treaty obligations. There are precedents for the use of the external affairs power in this context.

We support the objectives of the Bill introduced by Senator Brown, but have some concerns abut its drafting, which are discussed below.

4 Possible problems with the drafting of the Bill

Certain difficulties arise with the form of the Bill as currently drafted. Clauses 5 and 6 state that a "law of the Commonwealth, or of a State or of a Territory must not require a court to sentence a person" etc. These clauses thus purport to direct what the laws of the Commonwealth, States and Territories can and cannot do.

A difficulty may arise because the clauses are expressed in prospective terms. In other words, read literally, the provisions could be seen as directed simply towards what Parliaments can do (or can be interpreted as having done) in relation to future legislation. This reading is supported by the basic principle of statutory construction that statutes are presumed only to operate prospectively. So interpreted, the provisions may fail to achieve their intended effect. Of course, the courts may not adopt this construction but it is both desirable and possible to avoid the issue arising.

There is a more fundamental constitutional problem that arises here. As expressed, clauses 5 and 6 of the Bill purport to direct what a law of a State can and cannot contain, that is, what State laws are permitted to provide. The provisions are not expressed to create a substantive legal principle (such as "no child shall be liable to imprisonment..."). There is a reasonable likelihood that such provisions would be unconstitutional in their application to the States.

It is well-established that the Commonwealth cannot legislate so as to impair a State's "capacity to function as a government": eg Re Australian Education Union (1995) 184 CLR 188 at 226-30. Connected to this principle, section 106 of the Constitution preserves the constitutions of each of the States. These principles do not prevent Commonwealth law overriding State laws, nor do they necessarily prevent State Governments being bound by Commonwealth law. 

However, leaving aside conceivable exceptions relating to issues of national security, it is very likely that the principles do prevent the Commonwealth legislating in a manner which interferes with the ability of State Parliaments to pass laws with content of their own choosing (even if those laws might immediately be invalid because of conflict with inconsistent Federal legislation). The Commonwealth cannot use its powers "to control the States": Queensland Electricity Commission v Commonwealth (1985) 159 CLR 192 at 247 per Deane J, approved Re AEU (1995) 184 CLR 188 at 231-2; see further, generally, Australian Railway Union v Victorian Railways Commissioners (1930) 44 CLR 319, NSW v Commonwealth (No. 1) (1932) 46 CLR 155 ("Garnishee Case").

In Re Tracey; Ex parte Ryan (1989) 63 ALJR 250 certain provisions of the Defence Force Discipline Act were held invalid because they purported to deny jurisdiction to State courts in relation to State laws: see Mason CJ, Wilson & Dawson JJ at 258-9, Brennan & Toohey JJ at 271-2. As Brennan and Toohey JJ stated (at 271), those provisions "do not affect the substantial law; they purport to prohibit its enforcement", and further, that "section 106 of the Constitution precludes a law of the Commonwealth from prohibiting State courts from exercising their functions". It is conceivable that such an objection relating to interfering in States courts could be made to clauses 5 and 6. It is also possible that some objection to the clauses could arise under the principle in the Communist Party Case (1951) 83 CLR 1, in so far as the provisions might be interpreted as attempting to interfere with judicial assessment of any inconsistency between Federal and State laws. The main point here is that they are very likely to be seen as an attempt to interfere in the State Parliaments being able to exercise their legislative powers under their constitutions.

5 Overcoming the difficulties

The difficulties mentioned are not insurmountable (no comment is made here on whether the external affairs power of the Commonwealth is sufficient to support the proposed Bill). To be effective and constitutional, clauses 5 and 6 should be redrafted so as to provide for a substantive legal principle.

The provisions could be redrafted along the following lines:

"5(1)

This section applies in relation to cases where:

(i)
a property offence was committed by a person who was a child at the time the offence was committed, and

(ii)
but for the operation of this Act, a sentencing court would be required to impose a sentence of imprisonment or detention on the offender by the operation of any statutory law of the Commonwealth, or of a State or of a Territory.

5(2)
In cases to which this section applies, the sentencing court shall retain a discretion to impose a sentence up to the maximum period of imprisonment or detention that is otherwise provided for by the relevant law, but the sentencing court is not required to impose any such penalty, nor is it required to impose any penalty."

Clause 6 could be recast in the same types of terms, mutatis mutandis. The reason that the words “on the offender” have been added to the provision is because, without such words, an argument might be open to the States and Territories either that their law did not require imprisonment because not all offenders charged with the property offences (eg those in exceptional categories) were liable to be imprisoned. The word “statutory law” has been added, even though arguably tautologous, so as to avoid arguments about when imprisonment is required by operation of general principles of sentencing. It may be that this issue requires some further consideration.

It should be noted that there is a possible difficulty with the drafting of clause 8 of the Bill. The clause currently relies for its operation on the terms of clauses 5 and 6. Clause 8 indicates there is an intention to cover people who have already been imprisoned prior to the commencement of the Act. As noted above, clauses 5 and 6 may be interpreted only to apply prospectively. Even the redrafted versions of clauses 5 and 6, suggested above, would be likely to be interpreted as applying only to cases coming before the courts from the commencement of the Act onwards. It is thus unwise for clause 8 to rely for its operation on clauses 5 and 6. Rather, substantive provision should be made for such partial retrospective operation of the law.

To achieve this, the following sort of terms could be used:

"8(1)

Where:

(i)
a person has been sentenced to a period of detention under a statutory law of the Commonwealth, a State or a Territory which required the sentencing court to impose a period of imprisonment or detention on the offender, and

(ii)
that person remains in custody in relation to that sentence,

that person shall be brought back before the sentencing court within 28 days in order for the sentence to be redetermined.

8(2)
The resentencing court may vary the sentence imposed, and in doing so retains a discretion to impose a sentence up to the maximum period of imprisonment or detention that would otherwise have been applicable, but is not required to impose any such penalty, nor is it required to impose any penalty."

6 Conclusion

The Youth Justice Coalition opposes mandatory sentencing and supports the policy objectives of the Bill. We recommend some amendments to the Bill to increase the chances of its policy objectives being met. 

Yours faithfully

YOUTH JUSTICE COALITION

per:

Jane Sanders
Solicitor
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