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1. Introduction 

1.1
This submission is primarily concerned with the impact of mandatory sentencing on Indigenous young people, given that juveniles are the focus of the Senate Inquiry into 

the Human Rights (Mandatory Sentencing of Juvenile Offenders) Bill 1999. However, the terms of reference of the Inquiry are quite broad and many of the arguments raised in the context of this submission are also relevant to Indigenous adults. Specific reference has been made to the impact of mandatory sentencing on Indigenous adults is various places throughout this submission. 

1.2
Although varying between Australian jurisdictions, mandatory sentences are required for some offences such as murder and very serious drug offences, as well as a range of minor offences involving strict liability such as motor traffic infringements. It should also be noted that some sentencing legislation which refers to itself as being ‘mandatory’, in fact still allows for considerable judicial discretion in its application.

1.3
What is significant about the Northern Territory and Western Australian mandatory sentencing legislation is that it applies to a very large number of common offences, it involves mandatory imprisonment, and in the main it prevents judicial discretion in its application  (Flynn 1997, p.73). In Western Australia the three strikes law applies equally to young people and adults.

1.4
Prior to their introduction in Australia, mandatory sentencing regimes have been introduced in many jurisdictions in the US. Hogg (1999) has noted that their introduction has primarily occurred through reference to achieving selective incapacitation. ‘This philosophy rests on the assumption that the substantial majority of crimes like robbery, burglary and assault are the work of a relatively small proportion of offenders’ (Hogg 1999, p. 262). Through accurate identification and incarceration of these serious repeat offenders a significant reduction in crime can be achieved. The primary objective is incapacitation of repeat offenders rather than retribution or deterrence, although these may be secondary objectives.

1.5
It should also be noted that the introduction of mandatory sentencing in the Northern Territory and Western Australia has occurred within a general context of more punitive sentences and sentencing options for young people. In New South Wales the Sentencing Act 1989 abolished remissions for young people, introduced fixed terms of imprisonment and had the effect of significantly increasing the amount of time juveniles served in detention (Cain and Luke 1991).  In Queensland penalties have been increased for young people and the Northern Territory, at the same time as introducing mandatory sentencing, also introduced punitive work orders with the view of publicly shaming juvenile offenders (Australian Law Reform Commission 1997, p.552). In Western Australia the Crime (Serious and Repeat Offenders) Sentencing Act was first introduced in 1992 and was allowed to lapse through a sunset clause. The Young Offenders Act 1994 adapted some of the previous provisions, which allow for special orders of additional 18 months detention to be enforced against certain classes of juvenile offenders who have served two previous periods of detention.

1.6
Despite the trend to harsher sentencing regimes for juveniles, Western Australia and the Northern Territory remain the only jurisdictions, which have introduced mandatory imprisonment for juveniles convicted of certain offences. In relation to adult offenders, Western Australia and the Northern Territory also remain the only jurisdictions with mandatory sentencing regimes, which impose imprisonment for a broad range of offences. While the 1990s has generally seen reforms to sentencing processes such as ‘truth in sentencing’ legislation and the introduction of sentencing guidelines, the Northern Territory and Western Australia remain outside the general trend of avoiding mandatory sentences of imprisonment. 

1.7
Two other developments are worth noting in relation to mandatory sentencing. First, there has also been a significant development in many Australian jurisdictions of programs for juveniles built around the principles of restorative justice. This has occurred particularly through the use of various types of conferencing schemes. Secondly, there has been a substantial increase in Indigenous-run community-based alternatives to detention and imprisonment. Both of these issues will be discussed further below. It can be noted now however, that mandatory sentencing undermines the general trend both towards a greater reliance on restorative justice mechanisms, the greater use of diversionary options for young people, and the development of specific Indigenous responses to crime and disorder. 

2. The Northern Territory and Western Australian Legislation 
2.1
The Northern Territory Juvenile Justice Amendment Act (No 2) 1996 came into effect in March 1997. Section 53AE requires a magistrate or judge to impose a period of at least 28 days detention for a juvenile (defined as a person between 15 and 17 years of age) who has been convicted of certain property offences and has at least one prior conviction for a property offence committed after 8 March 1997.

2.2
At the same time amendments to the Northern Territory Sentencing Act (1995) introduced mandatory imprisonment for adults convicted of certain property offences. The legislation provided for 14 days imprisonment for first offenders, 90 days for second offenders and one year for third offenders. 

2.3
These offences include stealing (other than from a shop), criminal damage, receiving stolen property, unlawful entry of a building, unlawful use of a motor vehicle (including being a passenger), robbery, and assault with intent to steal.
 The sentences are cumulative. White collar crime such as fraud and embezzlement is not subject to mandatory sentencing, nor is shoplifting.  The Northern Territory Attorney-General justified the introduction of mandatory sentencing on the following grounds:

The government believes that the proposal for compulsory imprisonment will: send a clear and strong message to offenders that these offences will not be treated lightly; force sentencing courts to adopt a tougher policy on sentencing property offenders; deal with present community concerns that penalties imposed are too light; and encourage law enforcement agencies that their efforts in apprehending villains will not be wasted.

2.4
As Goldflam and Hunyor (1999) note, mandatory sentencing in the Northern Territory was in fact introduced without meaningful consultation with the judiciary, the legal profession or other interested parties.

2.5
Amendments to the legislation came into affect on 29 April 1998, which clarified the concept of the mandatory period, which is to be regarded as a discrete, sacrosanct or unalterable aspect of the sentence imposed. It had the following effects: a mandatory period cannot be included in an aggregate sentence; a mandatory period cannot be taken into consideration in the case of a term longer than the mandatory period for the purpose of determining the non-parole period; a mandatory period cannot be served concurrently with the term of imprisonment for another offence; and the preclusion of the operation of general sentencing principles which might otherwise mitigate the mandatory period (see Zdenkowski 1999b, p.307).

2.6
Further amendments were introduced on 4 July 1999 and have softened the mandatory detention provisions by allowing for diversion in respect of second property offences in some circumstances (Juvenile Justice Act  s. 53AE(2)(c), inserted by Juvenile Justice Amendment Act (No. 2) 1999). A court can order that an offender attend a diversionary program which it is expected will involve some type of ‘conferencing’ model. Satisfactory participation in the conference means the young people can avoid detention. A third offence carries the mandatory 28 days incarceration. ATSIC consultations with Aboriginal and Torres Strait Islander Legal Services indicate few of the diversionary options are available in practice.

2.7
Amendments to the Sentencing Act (1995) provide that courts are not required to impose a mandatory sentence of imprisonment where there are ‘exceptional circumstances’. This provision only applies to adults. Mandatory sentencing has also been extended to some violent offences and all adult sex offences. 

2.8
The Western Australian Criminal Code Amendment Act (No 2) 1996 came into effect on 14 November 1996. Section 401 provides that offenders who have been convicted for the third or more home burglary must be sentenced to a minimum period of 12 months detention. It applies to both juvenile and adult offenders. Justifications for the Western Australian legislation were the high burglary rate, the traumatic impact of burglaries on victims and the limited targeting imposed by the legislation. There was virtually no public discussion or consultation prior to the proclamation of the legislation - which coincided with the day when the Court Government announced the State election.

2.9
In both Western Australia and the Northern Territory the mandatory provisions apply regardless of the period since the previous offence. Thus the provisions also apply to adults for prior offences committed as juveniles. As a result, adults may be imprisoned for offences they committed as children or young people.

3. Discretionary Decisions and Indigenous Children
3.1
Why is the issue of discretionary decision-making important when considering the impact of mandatory sentencing of detention for Indigenous children and young people? Obviously before a young person can be found guilty of a prescribed offence under either the Western Australian or Northern Territory legislation they need to have committed and been previously convicted of either one (in the Northern Territory) or two (in Western Australia) previous offences. There is now substantial evidence, which demonstrates that Indigenous young people are more harshly dealt with by the juvenile justice system prior to their appearance in court. 

3.2
At least three effects flow from these pre-court discretionary decisions. Firstly, Indigenous young people are more likely to appear in court, rather than receive a pre-court diversionary option. Secondly, and as a result of the first point, Indigenous young people are more likely to have a prior record. Thirdly, because Indigenous young people are both more likely to appear in court and more likely to have a prior record, they are more likely to fall within the mandatory sentencing regimes. Thus mandatory sentencing regimes, although they appear to be facially neutral, are discriminatory in their impact. 

3.3
The most extensive recent discussion of the discriminatory aspects of discretionary decision-making in the juvenile justice system can be found in the report of the National Inquiry into the Separation of Aboriginal and Torres Strait Islander Children from Their Families (NISATSIC 1997). The following is a summary of the main points raised in the report. 

3.4
In relation to the adverse use of police discretion the Inquiry found that: 

· arrests for public order offences still constitute a significant reason for the involvement of Indigenous young people in the juvenile justice system and that arrests of Indigenous young people were increasing. The Inquiry specifically commented upon these issues in relation to Western Australia  (NISATSIC 1997, pp.510-513). 

· various types of legislation to regulate the behaviour of Indigenous young people in public places (including welfare, local government and ‘parental responsibility’ legislation) contribute to over-policing. The Inquiry specifically commented upon these issues in relation to Western Australia (NISATSIC 1997, pp.510-513).

· all the available research evidence shows overwhelmingly that Indigenous young people do not receive the benefits of police cautioning schemes to the same extent as non-Indigenous young people. Specifically in Western Australia approximately one third of Indigenous young people in formal contact with the police receive a police caution and two thirds are charged with a criminal offence. Conversely, two thirds of non-Indigenous youth receive a police caution and one third are charged with a criminal offence. In the Northern Territory the perception of Aboriginal and Torres Strait Islander Legal Service solicitors was that cautions were infrequently used for Aboriginal and Torres Strait Islander youth and were only available for first offenders (NISATSIC 1997, pp. 513-514).

· Indigenous young people are more likely to be proceeded against by way of arrest rather than by summons than are non-Indigenous young people in both Western Australia and the Northern Territory. The process itself negatively affects the judiciary’s perception of the seriousness of the offence and the offender. In the Northern Territory in 1994/1995, Indigenous young people comprised 70% of young people proceeded against by way of arrest compared to 53% of young people proceeded against by way of summons (NISATSIC 1997, pp.516-517).

· there is widespread and disproportionate use of police custody for Indigenous juveniles (NISATSIC 1997, pp.519-520).

3.5
The Inquiry found that in relation to diversionary schemes such as ‘family group conferencing’ police control over the referral process has meant that there has been limited diversion for Indigenous young people. In Western Australia and the pilot conferencing projects in the Northern Territory police control over access to conferences has meant limited availability for Indigenous young people.

3.6
In Western Australia, Aboriginal and Torres Strait Islander organisations have argued that there is a lack of empowerment for Aboriginal and Torres Strait Islander families or communities which would assist in utilising the diversionary options which are offered. Current systemic discrimination against Aboriginal and Torres Strait Islander youth in the operation of the diversionary processes is perpetuated by the new legislation on mandatory sentencing (NISATSIC 1997, p.523). In Western Australia the available evidence shows that Indigenous young people are not being referred as frequently to Juvenile Justice Teams (to hold conferences) as non-Indigenous youth. A survey in metropolitan Perth of the first 39 weeks of the operation of the Teams concluded that ‘only a small percentage of Aboriginal young people are being referred to the Teams and ... this percentage is gradually decreasing’ (quoted in NISATSIC 1997, p. 524). Other research has confirmed that rates of referral of Aboriginal and Torres Strait Islander youth to the conferences are low (NISATSIC 1997, p. 524).

3.7
All of the above evidence shows that discriminatory treatment within the justice system means that Indigenous young people are more likely to appear in court, are more likely to have a prior record, and they are more likely to fall within the mandatory sentencing regimes. These issues directly affect the impact of mandatory sentencing. For example in Western Australia if a child receives a police caution or is referred to a juvenile justice team (conference), then the matter does not count as a ‘strike’ under the three strikes mandatory imprisonment legislation.

3.8
In relation to sentencing the Inquiry found that throughout Australia, Aboriginal and Torres Strait Islander young people generally receive harsher outcomes in the Children’s Court than non-Aboriginal young people, particularly at the point of being sentenced to detention (NISATSIC 1997, p. 527). Greater likelihood of incarceration was caused by a number of factors including 

· greater likelihood that an Indigenous young person came from a rural background and appeared before a non-specialist Children’s Court (or Justice of the Peace).  Geographic isolation also raises issues of inadequate legal representation, fewer non-custodial sentencing options and harsher sentencing attitudes by non-specialist magistrates.

· greater likelihood that an Indigenous young person has been institutionalised previously, was less likely to have received a diversionary alternative to court, and was more likely to have a greater number of prior convictions. Each of these factors increased the likelihood of a custodial order, and under mandatory sentencing increases the likelihood of falling within the ‘three strike’ zone.

· formal intervention occurs at a younger age with Indigenous children, they accumulate a criminal record at a much earlier age than non-Indigenous children. 

· earlier discrimination in the system results in Indigenous young people being less likely to be considered for non-custodial options. Early discrimination compounds as the young person moves through the system. Apparently equitable treatment at the point of sentencing may simply mask earlier systemic biases.

· mandatory and ‘repeat offender’ sentencing legislation has the greatest negative impact on Indigenous young people. They are precisely the group who, because of the reasons discussed above, are more likely to have longer criminal histories (NISATSIC 1997, p.528).

3.9
The notion of ‘repeat offenders’ has become a catchcry for those who would adopt a greater use of custodial orders for young people who have been convicted of offences on more than one occasion. In 1997 the National Inquiry into the Separation of Aboriginal and Torres Strait Islander Children from Their Families accurately predicted that  ‘recent changes to sentencing laws in the Northern Territory and Western Australia are likely to increase the levels of incarceration for Indigenous young people’ (NISATSIC 1997, p. 528).

4. Discriminatory Impact on Indigenous Children and Adults
4.1
It has been widely acknowledged that mandatory sentencing will adversely impact on already disadvantaged groups, and this is particularly the case in relation to Indigenous people. 

Foreseeable and Specific Impact

4.2
Mandatory sentences involve the selection of specific types or groups of offences. It has been argued that the policy choices of selecting these types of offences (such as burglary or theft) concentrate attention on crimes in which minority and lower socio-economic groups of people are most over-represented (Morgan 1999,p.277). Conversely, property crimes such as fraud have been excluded. It is not surprising that the selection of these types of offences have had a direct and foreseeable discriminatory impact on Aboriginal and Torres Strait Islander people. 

4.3
In the Northern Territory, the North Australian Aboriginal Legal Aid Service (NAALAS) and the Territory’s Office of Aboriginal Development (OAD) commissioned a study on sentencing issues and Aboriginal and Torres Strait Islander people prior to the introduction of mandatory sentencing (Luke and Cunneen 1998). This report showed clearly that mandatory sentencing would have a negative impact on Aboriginal and Torres Strait Islander people.  In 1996, the offences being heard in Northern Territory courts with the highest proportion of Aboriginal and Torres Strait Islander adult involvement were ‘steal motor vehicle’ (83.9% of offences involved Aboriginal and Torres Strait Islander defendants); ‘serious assault’ (79.1% of offences involved Aboriginal and Torres Strait Islander defendants); ‘break and enter’ (74.3% of offences involved Aboriginal and Torres Strait Islander defendants);  ‘public order’ (72% of offences involved Aboriginal and Torres Strait Islander defendants); ‘other assault’ (70.6% of offences involved Aboriginal and Torres Strait Islander defendants), ‘justice offences’ (69.7% of offences involved Aboriginal and Torres Strait Islander defendants) and ‘property damage’ (68.6% of offences involved Aboriginal and Torres Strait Islander defendants). These figures show clearly that mandatory sentencing will have an overwhelming impact on Aboriginal and Torres Strait Islander rather than non-Aboriginal people. The vast majority of adults appearing before the courts for the principal offences, which fall under the mandatory sentencing regime, are Aboriginal.

4.4
The situation for Aboriginal and Torres Strait Islander young people is equally clear. Mandatory sentencing in the Northern Territory relates primarily to property offences. In 1996 three quarters of matters (75.6 %) involving Aboriginal and Torres Strait Islander juveniles were property offences. More specifically, nearly half (49.2%) of all Aboriginal and Torres Strait Islander juvenile appearances were for break and enter offences. Some 77% of juvenile offences for break and enter and 73% steal motor vehicle offences involved Aboriginal and Torres Strait Islander young people. In summary, the property offences covered by mandatory sentencing involved a majority of Indigenous young people. In addition, property offences contributed a greater proportion of Aboriginal and Torres Strait Islander juvenile offences (75.6%) than the proportion of non-Indigenous juvenile offences (61.4%). 

4.5
Conversely, the discriminatory impact of mandatory sentencing can be seen by the fact that those property offences related to fraud which were excluded from the mandatory sentencing regimes are precisely the offences where the majority of both adult and juvenile offenders are non-Indigenous. In the Northern Territory in 1996 some 77% of adult fraud offences involved non-Indigenous defendants, and 100% of juvenile fraud offences involved non-Indigenous defendants.

4.6
The discriminatory impact of mandatory sentencing is also shown when the extent of criminal histories (or prior record) is considered. The research by Luke and Cunneen (1998) analysed over 7,000 finalised court matters in the Northern Territory courts for 1996 where there was information on Aboriginality and prior offending history. A little over four in ten (41.2%) non-Aboriginal people who had matters proven in the courts in 1996 were first offenders. In contrast, a little more than three in twenty (15.6%)  Aboriginal and Torres Strait Islander people who had matters proven in the courts were first offenders. Put another way, nearly seventeen in every twenty Aboriginal and Torres Strait Islander people who had matters finalised in the Northern Territory courts in 1996 had been previously convicted of an offence. Many of these people had extensive histories of offending. Some 43.3% of Aboriginal and Torres Strait Islander people had 6 or more prior convictions, compared to 19.3% of non-Aboriginal people.

4.7
In summary, Aboriginal and Torres Strait Islander people appearing in court in the Northern Territory are significantly more likely to have a previous offending history and are more likely to be among those with extensive offending histories. In contrast the majority of non-Aboriginal and Torres Strait Islander people are likely to have no offending history or previous convictions for only one or two offences.

4.8
NAALAS have also established a mandatory sentencing database which covers the Indigenous people they have represented in the Top End of the Northern Territory since the legislation was introduced in March 1997. Analysis from their database shows that mandatory sentencing has little impact on recidivism. Indeed one of NAALAS’s major concerns is the large and increasing number of Aboriginal and Torres Strait Islander people moving into the third strike zone and facing mandatory imprisonment of one year. 

4.9
The NAALAS research also shows the differential impact of mandatory sentencing in specific communities. The communities where there are large numbers of people coming up under mandatory sentencing legislation tend to be those smaller communities with relatively large numbers of police and higher clear-up rates, rather than the larger urban centres (with much lower police clear-up rates). Both the Central Australian Aboriginal Legal Aid Service (CAALAS) and the Northern Territory Aboriginal Justice Advisory Committee are also concerned that the harshest impact of mandatory sentencing is in remote communities for the same reasons as outlined by NAALAS.  The NAALAS data also shows that many Aboriginal and Torres Strait Islander people affected by mandatory sentencing are unemployed, with little formal education, and with English as a second or third language. Many of those sentenced under the mandatory sentencing laws were sentenced for property crime where there was no monetary loss or the value of the loss was less than $50.

Juvenile Detention Data

4.10
It is difficult to find data directly on the number of Aboriginal and Torres Strait Islander people sentenced under the mandatory sentencing regimes. Zdenkowski (1998, p.15) notes anecdotal evidence which suggests there has been a significant increase in the imprisonment of Aboriginal and Torres Strait Islander young people. A confidential submission to the Australian Law Reform Commission (1997, p554) stated that ‘it is clear from our observations of the application of the three strikes law that Aboriginal and Torres Strait Islander young persons are grossly over-represented in its application’. ATSIC has been informed by Aboriginal and Torres Strait Islander Legal Services that it is their experience that there are far more Aboriginal and Torres Strait Islander young people being sentenced under such legislation than non-Aboriginal youth. Some limited data from Western Australia supports this conclusion. Morgan (1999, p.277) draws on evidence that between 1997 and May 1998 Aboriginal and Torres Strait Islander children constituted some 80 per cent of three strikes cases in the Western Australian Children’s Court.

4.11
Bayes (1999, p.286) cites material from the Northern Territory Corrective Services Annual Reports which indicate that the number of juveniles sentenced to detention for the relevant offences increased by 53 per cent in the year to June 1998. In the two years following the introduction of the law the number of juveniles serving or who have served mandatory sentences is at least 66.  

4.12
Some information has been made available to ATSIC from the Western Australia Department of Justice. The data covers the period from when the legislation became operational on 14 November 1996 to 24 August 1999. According to the Department five adults have been sentenced in the District Court and eight adults have been sentenced in the lower courts under the three strikes legislation. In the Western Australia Children’s Court some 80 young people offenders have been sentenced under the law. Two of these cases were later overturned on appeal. Another nine young people received an Intensive Youth Supervision Order With Detention (also referred to as a Juvenile Conditional Release Order). The remaining 69 young people were incarcerated. It has been suggested that the reason the provision is little-used in adult courts is because adult offenders would have received a sentence of 12 months or more for their burglary conviction regardless of the legislation (this contention has been supported by members of the judiciary, see Yeats 1997).

4.13
Table 1 below shows both the number and rate of Indigenous and non-Indigenous incarceration throughout all the jurisdictions in Australia. At 30 June 1997 some 40.9 per cent of all young people incarcerated were Indigenous. Nationally, Indigenous young people are 24.7 times more likely to find themselves in a juvenile detention centre than non-Indigenous youth. 

Table 1

Indigenous and Non-Indigenous Young People (10-17 years) In Detention, 

Australia. 30 June 1997.

	State 
	Indigenous 
	non-Indigenous 


	Over-Representationc

	
	noa
	rateb
	noa
	Rateb
	

	
	
	
	
	
	

	New South Wales 
	132
	915
	225
	34
	27.2

	Victoria 
	8
	244
	63
	13
	19.1

	Queensland 
	71
	475
	55
	15
	32.8

	Western Australia 
	70
	783
	41
	20
	38.3

	South Australia
	17
	541
	60
	38
	14.2

	Tasmania
	7
	343
	15
	27
	12.7

	Northern Territory 
	20
	227
	1
	7
	32.2

	ACT
	3
	811
	13
	38
	21.5

	
	
	
	
	
	

	Australia 
	328
	583
	473
	24
	24.7


Notes: a  For the purposes of standardisation, these numbers do not include young people over the age of 17 years who are held in detention. Some jurisdictions such as New South Wales have significant numbers of Indigenous young people in this age category and could add as much as 20% to the figures cited above;   b Rate per 100,000 of the population; c Ratio of Indigenous rate to non-Indigenous rate.

Source:  Adapted from ATSIC 1997, pp. 90-91.
4.14
Because national data identifying Aboriginality has only been collected for a relatively short period, it is difficult to identify national trends. However, available data show upward trends in the number of Indigenous youth incarcerated, the rate of incarceration and the level of over-representation since 1993. The number of non-Indigenous youth in detention centres has remained stable between 1993 and 1997. During the same period the number of Indigenous youth incarcerated increased by 55 per cent (ATSIC 1997, pp. 91-93). The highest rate of over-representation occurred in Western Australia. In that State Indigenous young people were 38 times more likely to be incarcerated than non-Indigenous youth.

4.15
The Australian Institute of Criminology has released more recent data on juvenile incarceration. Table 2 shows the number and rates for all young people in Australia at June 1997 and 1998.

Table 2

Young People (10-17 years) In Detention, 

Australia. 30 June 1997 and 30 June 1998.

	State 
	1997 
	1998 



	
	No
	Rate
	no
	Rate

	
	
	
	
	

	New South Wales 
	357
	51.4
	336
	48.0

	Victoria 
	71
	14.1
	67
	    13.2

	Queensland 
	100
	24.9
	136
	33.6

	Western Australia 
	111
	52.0
	136
	62.7

	South Australia
	77
	47.8
	50
	30.9

	Tasmania
	23
	40.2
	19
	33.5

	Northern Territory 
	21
	89.4
	25
	103.5

	ACT
	16
	43.7
	11
	30.4

	
	
	
	
	

	Australia 
	776
	37.1
	780
	37.0


(Source: Carcach and Muscat 1999)

4.16
Many jurisdictions saw a drop in the number and rate of juveniles incarcerated between 1997 and 1998, including New South Wales, Victoria, South Australia, Tasmania and the ACT. The two mandatory sentencing jurisdictions Western Australia and Northern Territory saw an increase, along with Queensland. 

4.17
Those States with the highest rates of incarceration of young people are Northern Territory and Western Australia. Both these rates also increased between 1997 and 1998. Western Australia has nearly double the national rate and the Northern Territory nearly three times the national rate. In relation to the Northern Territory, the Australian Institute of Criminology noted that the tendency in the Territory had been ‘to lower imprisonment rates until 1997 when it recovered its upward trend. The rate of juvenile incarceration observed during June 1998 (103.5 per 100,000) was almost double that observed the same month in 1996, which no doubt is the direct result of the three-strike legislation introduced by the territory’s government in 1997’ (emphasis added) (Carcach and Muscat 1999).
4.18
Table 3 shows the changes between 1997 and 1998 for Indigenous young people aged 10-17 years for Western Australia, the Northern Territory and Australia overall.

Table 3

Indigenous Young People (10-17 years) In Detention, Western Australia, Northern Territory and Australia. 30 June 1997 and 30 June 1998.

	State 
	1997 
	1998 



	
	No
	Rate
	no
	Rate

	
	
	
	
	

	Western Australia 
	70
	649.2
	87
	758.8

	Northern Territory 
	20
	209.5
	21
	216.1

	
	
	
	
	

	Australia 
	312
	419.2
	326
	411.4


(Source: Carcach and Muscat 1999)
4.19
In both the Northern Territory and Western Australia the rates of Indigenous incarceration have increased between 1997 and 1998. The increase has been particularly pronounced in Western Australia. This is against the national trend, which saw the Indigenous rate fall slightly between 1997 and 1998. Western Australia and the Northern Territory were the only jurisdictions besides Queensland, which registered an increase in the rate of Indigenous juvenile incarceration. In all other jurisdictions the rate declined. It should also be noted that the above information refers to prison census data and not flow-through data. It is well established in criminological literature that census data underestimates prisoners serving short term sentences. The importance of this is that in the Northern Territory it is significantly likely to underestimate the increased level of over-representation of Indigenous children and young people serving shorter 28 day mandatory sentences.

Adult Imprisonment Data

4.20
Table 4 shows the number and rate of adult imprisonment in the various jurisdictions of Australia in June 1997 and June 1998.

Table 4

Adult Imprisonment, Australia. 

30 June 1997 and 30 June 1998.

	State 
	1997 
	1998 



	
	No
	Ratea
	no
	Rate

	
	
	
	
	

	New South Wales 
	7,847
	163.4
	7,697
	158.7

	Victoria 
	2,643
	74.6
	2,858
	79.7

	Queensland 
	3,839
	149.2
	4,466
	171.3

	Western Australia 
	2,245
	165.4
	2,352
	170.4

	South Australia
	1,492
	130.1
	1,385
	120.2

	Tasmania
	263
	74.2
	314
	88.3

	Northern Territory 
	606
	454.8
	635
	474.9

	ACT
	147
	62.8
	199
	85.1

	
	
	
	
	

	Australia 
	19,082
	134.9
	19,906
	139.2


(Source: Carcach and Grant 1999) (a) Rate per 100,000 of the adult population

4.21
The Northern Territory has the highest rate of imprisonment in Australia and is 3.4 times the national average. Carcach and Grant (1999, p.2) also found that New South Wales, Western Australia and the Northern Territory have had imprisonment rates consistently above the national average. In both the Northern Territory and Western Australia the imprisonment rate increased between 1997 and 1998.

Table 5

Indigenous Adult Imprisonment, Western Australia, Northern Territory.

March Quarter 1998 and  March Quarter 1999.

	State 
	1998 
	1999 



	
	No
	Rate
	no
	Rate

	
	
	
	
	

	Western Australia 
	757
	2488.8
	926
	1475.3

	Northern Territory 
	441
	2920.5
	467
	1491.3

	
	
	
	
	


(Source: ABS 1999)
4.22
Table 5 shows the increase in the number and rate of Indigenous adult imprisonment in Western Australia and the Northern Territory between 1998 and 1999. Information on Indigenous prisoners is not currently available from New South Wales, and, consequently, there are no national Australia data available. Leaving aside New South Wales, the highest rate of Indigenous imprisonment in Australia in March 1998 was in Western Australia (2488.8 per 100,000 of the Indigenous population), followed by Queensland, South Australia and the Northern Territory. This same pattern was repeated in the March 1999 figures. The highest level of over-representation was also in Western Australia where the Indigenous imprisonment rate was 22 times that of the non-Indigenous rate. The jurisdiction with the greatest proportion of people in custody who are Indigenous is the Northern Territory where 76% of the adult prison population are Aboriginal and Torres Strait Islander people (ABS 1999).

Forced Removal
4.23
A further discriminatory factor in the impact of mandatory sentencing to detention is the location of detention centres and the removal of Indigenous children and young people from their families and communities. Most detention centres in Western Australia and Northern Territory are potentially hundreds, if not thousands of kilometres away from many Aboriginal and Torres Strait Islander communities they service. The distance makes it extraordinarily difficult for parents and relatives to visit incarcerated young people and therefore exacerbates the extent of removal. It is an issue that particularly affects Indigenous children and young people because they are more likely to come from a non-urban background (Luke and Cunneen 1995). The problem has received attention previously in the juvenile justice literature (Wilkie 1991, p. 156; Cunneen and White 1995, p. 236) and in submissions to the National Inquiry into the Separation of Aboriginal and Torres Strait Islander Children from Their Families from the New South Wales and Western Australian Governments (NISATSIC 1997, p. 498).

4.24
Separate issues have been raised about the removal of Indigenous adults from the Darwin area to Alice Springs prison, and the removal from various communities to either Darwin or Alice Springs prison. Again this amounts to the forced removal of Aboriginal and Torres Strait Islander people from their communities. These issues are dealt with more fully by way of specific examples in the submissions to the Senate Inquiry by Aboriginal and Torres Strait Islander Legal Services.

4.25
ATSIC believes that this is a violation of international agreements, which require under CROC that a child can maintain links with their families and communities (Article 37(c)) and the obligations under Article 27 of the ICCPR. not to deprive the right of Indigenous peoples (adults and juveniles) to enjoy their own culture.

Case Studies
4.26
The following case studies relate to Indigenous adults and children in the Northern Territory and Western Australia.

· At Port Keats in the Northern Territory a number of young Aboriginal and Torres Strait Islander people joy riding on the back of a trailer which was attached to a stolen tractor were charged with unlawful use of a vehicle. Those 17 and older were sentenced to imprisonment and those between the ages of 15 and 16 with a previous prior conviction were sentenced to detention (see Schetzer 1998).

· In July 1998 a 13 year old girl was sentenced to 21 detention at the Don Dale Centre in Darwin for stealing and breaching previous court orders. She had previously been convicted of stealing food. She was incarcerated approximately 1,500 kilometres from her community (see Amnesty International 1998).

· A 22 year old Aboriginal women, was sentenced to 14 days gaol for stealing a can of beer. She was employed and had no prior convictions (see Wynbyne v Marshall (1997) 117 NTR 11).

· An 18 year old Indigenous man obeyed his father and admitted to police that he had stolen a $2.50 cigarette lighter. He was sentenced to 14 days in prison (see Brown 1999).

· A 29 year old homeless Indigenous man wandered into a backyard when drunk and took a $15 towel. It was his third property offence and he was sentenced for one year (see Brown 1999).

· A 17 year old Aboriginal boy who was a petrol sniffer in an Aboriginal and Torres Strait Islander community was sentenced to seven months plus 120 days (mandatory sentence) imprisonment for stealing food, alcohol, petrol and causing minor property damage (see Brown 1999).

· A 15 year old Aboriginal boy received a mandatory detention sentence after he broke a window. He broke the window after hearing of a friend’s suicide. He then attempted suicide while in custody. He had been in contact with welfare authorities since he was 12 years old due to lack of parental support  (see Brown 1999).

· A 17 year old Aboriginal youth was sentenced to twelve months imprisonment after his third stealing conviction. His third offence was stealing a packet of biscuits worth $3.50 (Sydney Morning Herald,  25 August 1999, p.1).

· Four Aboriginal youth were subjected to mandatory sentences after jointly stealing $1.60 worth of petrol (Sydney Morning Herald, 25 August 1999, p.1).

4.27
Individual submissions to the Senate Inquiry from the Aboriginal and Torres Strait Islander Legal Services give more detailed case studies and show the particular impact of mandatory sentencing on specific communities. ATSIC recommends that the Senate Legal and Constitutional References Committee arrange with the Aboriginal and Torres Strait Islander Legal Services to visit specific communities in the Northern Territory and Western Australia for hearings into the impact of mandatory sentencing.

Imprisoning Poverty: Underlying Social, Cultural and Economic Issues

4.28
What emerges very clearly from the case studies is that a great deal of theft and property damage, particularly by Indigenous children is a direct result of poverty. Many of the Indigenous children sentenced under the mandatory sentencing laws have had extensive previous contact with welfare authorities, have low literacy levels, and may have English as a third language. Many have a history of substance abuse.

4.29
Many of the adult Aboriginal and Torres Strait Islander people who come before the court are there for offences which were committed while intoxicated. Many have an alcohol dependency. Large proportions are reliant on social security and have no opportunity to make restitution for the property loss or damage arising from the offence.

4.30
The most extensive recent discussion on the poor socio-economic conditions which make Indigenous adults and young people more susceptible to criminalisation and removal can be found in the National Inquiry into the Separation of Aboriginal and Torres Strait Islander Children from Their Families  (NISATSIC 1997: 543-558).

4.31
There are numerous social, economic and cultural factors, which contribute to the likelihood of increased intervention by juvenile justice in the lives of Indigenous children and young people. Some of the factors arise from cultural difference. Others are the outcome of dispossession and marginalisation, which manifest themselves in high levels of poverty, ill health and homelessness. The Inquiry noted that cultural difference, particularly different familial structures and child-rearing practices can lead to adverse decisions by juvenile justice, welfare and other agencies, particularly where cultural difference is not understood or does not inform policy development and implementation.  Other issues related issues considered by the Inquiry included the incidence of domestic violence, alcohol and other substance abuse, poor health and mental illness. Drawing on other research the Inquiry noted that substance abuse is a major problem for Indigenous young people in some communities and can spark intervention by welfare or juvenile justice authorities (NISATSIC 1997: 547). Substance abuse has been identified by Aboriginal and Torres Strait Islander Legal Services as a specific issue in some communities where mandatory sentencing is operating in a harsh manner.

4.32
Other health factors which were considered included problems with mental health, environmental health, hearing loss and poor nutrition - all of which can be associated with juvenile justice intervention.

4.33
The NISATSIC referred to ABS survey data which showed that Indigenous young people were more likely to be living in crowded rental accommodation which they regarded as unsatisfactory. In addition Indigenous families were 20 times more likely to be homeless than non-Indigenous families (NISATSIC 1997: 550). 

4.34
In relation to employment and income the Inquiry reviewed research which showed that Indigenous people were three times more likely to be unemployed and experience greater longer-term unemployment; the employment situation of Indigenous men had worsened in urban areas; average incomes had declined relative to the national average; and there had been no reduction in welfare dependency (NISATSIC 1997: 551). The unemployment rate of Indigenous young people was more than twice that of all Australian youth (50% compared to 22% for 15 to 19 year olds; 46% compared to 13% for 20 to 24 year olds). ABS data showed that one in five young people report no income at all is a disturbing feature and one likely to increase the probability of criminalisation.

4.35
It was also found that the level of unemployment among Indigenous people is an important indicator of the likelihood of coming into contact with justice agencies (Gale et al 1990; Walker and McDonald 1995). Recent ABS survey data showed that all other things being equal, the fact of having been arrested within the previous five years prior to the survey reduced the chances of employment by half (NISATSIC 1997, p. 552).

4.36
Mandatory sentencing can be considered discriminatory in its impact on Indigenous people because it punishes the poorest in the community for what are essentially crimes of poverty and social marginalisation. 

‘Exceptional Circumstances’ Entrenches Discrimination
4.37
ATSIC is particularly concerned that the recent 1999 amendments to the Northern Territory Sentencing Act which allow an offender to avoid mandatory sentencing on their first offence for a single property offence will further disadvantage Indigenous defendants and entrench the discriminatory aspects of the law. A defendant can demonstrate ‘exceptional circumstances’ if he or she can satisfy the court 

(a) that the offence was trivial;

(b) that the offender has made, or has made reasonable efforts to make full restitution;

(c) that the offender is otherwise of good character and that there were mitigating circumstances that significantly reduce the extent to which the offender is to blame for the commission of the offence and demonstrate that the commission of the offence was an aberration from the offender’s usual behaviour; and

(d) that the offender cooperated with law enforcement agencies in the investigation of the offence.

4.38
The discriminatory aspects of these exceptions have caused alarm among the Aboriginal and Torres Strait Islander Legal Services in the Northern Territory. Perhaps, Goldflam and Hunyor (1999) best summarise this concern. ‘Only the class of people least likely to be caught in the web of mandatory sentencing are likely to be able to satisfy its rigorous requirements - the sort of people who have never been in trouble for anything, can afford to make restitution, and can get impressive references to prove good character. It thereby entrenches a central feature of the mandatory sentencing regime, namely the disparate impact of the laws on certain groups in the community’ (Goldflam and Hunyor, 1999).

4.39
It has been suggested to ATSIC by Aboriginal and Torres Strait Islander Legal Services in the Northern Territory that ‘exceptional circumstances’ have been introduced purely to avoid the embarrassing situations where middle-class respectable and non-Indigenous people have been caught-up in the mandatory sentencing regimes. ATSIC shares the view that the provisions would seem to be so skewed that a challenge under the Commonwealth Racial Discrimination Act (1995) may be available (Goldflam and Hunyor 1999). 

5. Sentencing Principles: Australian Juvenile Justice Legislation
5.1
Many State and Territory jurisdictions in Australia establish in their juvenile justice legislation the objectives and principles which are to guide decision-making within the system and in particular in relation to sentencing. The common thread which runs through the development of legislative sentencing principles in otherwise distinct jurisdictions has been the need to deal with children in a way which is appropriate to their stage of maturity and to reinforce the fundamental importance of rehabilitation. 

Rehabilitation and Reintegration
5.2
While there are differences between jurisdictions, the basic principles of rehabilitation and family and community reintegration are found in Australian legislation. Many jurisdictions seek an appropriate balance between holding a young person responsible for their actions and ensuring that young people realise their potential and develop into useful and responsible community members.

5.3
The guiding principles, which are found in legislation, can be summarised as follows. Children should be punished in a way 

· which gives them the opportunity to develop in responsible, beneficial and socially acceptable ways
 

· which allows for their development into responsible and useful members of the community
  

· which allows for the proper realisation of their potential
 

· which allows the education or employment of the child to proceed without interruption

· which allows the child to reside in his or her own home

5.4
Mandatory sentencing practices in the Northern Territory and Western Australia contradict the generally accepted principles for sentencing juveniles in Australia. The mandatory sentencing legislation prevents all relevant factors applicable to an individual child from being taken into account; it removes children from their families and communities and prevents continuities in employment and education. Mandatory sentencing also specifically contradicts principles, which are elaborated in the legislation within the Northern Territory and Western Australian jurisdictions. 

5.5
In Western Australia, the Young Offenders Act (1994) states that the objectives of the legislation include ‘rehabilitating young persons who have committed offences towards the goal of their becoming responsible citizens’ and ‘to integrate young persons which have committed offences into the community’ (section 6(e)). Judge Fenbury of the Western Australian Children’s Court found that mandatory sentences contradicted this part of the Young Offenders Act.
 Section 7(h) of the legislation stipulates that detention of a young person should only be used as a last resort and, if required, should only be for as short a time as necessary.

5.6
The Preamble to the Northern Territory Juvenile Justice Act (1983) refers to ‘the intention that juveniles be dealt with in the criminal law system in a manner consistent with their age and level of maturity (including their being dealt with, where appropriate, by admonition and counselling)’. The mandatory sentencing of very young children to imprisonment contradicts this intention. It should also be noted that the age at which an offender is treated as an adult in the Northern Territory is 17 years. While there has been some improvement to the mandatory sentencing regime for juveniles in the Northern Territory, the adult legislation requires imprisonment on a first offence and this applies to young people who, in other jurisdictions would be considered a juvenile.

Imprisonment as a Sanction of Last Resort
5.7
The mandatory sentencing regimes in Western Australia and the Northern Territory not withstanding, it is generally accepted in Australia that detention is a sanction of last resort. Legislation in many States are clear that a sentence of detention is only appropriate when other sentencing options have been considered and the court is satisfied that a non-custodial sentence would not be appropriate in the circumstances.

5.8
Even in the Western Australian Young Offenders Act (1994) the principle is enunciated that custody should only be used as a last resort and for the shortest possible period (s7(h)) and that a young person should be dealt with in a time frame appropriate to young person’s sense of time (s7(k)). 

5.9
The mandatory sentencing regimes of the Northern Territory and Western Australia prevent the court from considering the appropriateness of other sentences.

The Need for National Standards
5.10
The Australian Law Reform Commission emphasised national standards for the sentencing of young people because of the different approaches in some jurisdictions. The Commission was of the view that a child’s treatment should not be determined by an accident of residence (1997, p.537). The lack of national standards was seen as a major cause of inequities and injustices in the sentencing of young people.

5.11
There is general consensus in the literature on the type of factors, which should be taken into account when sentencing a young person (Cunneen and White 1995, Australian Law Reform Commission, 1997, pp.540). These include the nature and seriousness of the offence, age, maturation, reasons for the commission of the offence, capacity for rehabilitation, prior offending history, admission of responsibility, care and protection issues and so on.

5.12
However, while there may be lip service to these factors, in reality sentencing may be determined by a more limited set of criteria. In the case of mandatory sentences criteria beyond the type of offence and the number of previous convictions becomes irrelevant. The Australian Law Reform Commission recommended that national standards for juvenile justice should include the following principles (recommendation 239).

· the need for proportionality such that the sentence reflects the seriousness of the offence

· the importance of rehabilitating juveniles offenders

· the need to maintain and strengthen family relationships wherever possible

· the importance of the welfare, development and family relationships of the child

· the desirability of imposing the least restrictive sanctions consistent with the legitimate aim of protecting victims and the community

· the importance of young offenders accepting responsibility for their actions and being able to develop in responsible, beneficial and socially acceptable ways

· the impact of deficiencies in the provision of support services in contributing to offending behaviour

· the need to take into account the special circumstances of particular groups of juveniles offenders, especially Indigenous children.

5.13
In relation to the development of sentencing options, the Australian Law Reform Commission recommended that the primary objectives should be rehabilitation and reintegration, and that programs should be tailored as far as possible to the individual needs of young offenders (recommendation 240). The Commission viewed the mandatory sentencing regimes in the Northern Territory and Western Australia as so contrary to established sentencing norms and international law that it recommended that federal legislation be introduced to override such legislation if it was not repealed.

6. Juvenile Sentencing Principles: Case Law in Other Australian Jurisdictions 
6.1
Mandatory sentencing is completely out of kilter with the sentencing principles, which have been developed by the superior courts in Australia. Mandatory sentencing overturns the principle that special considerations are relevant to sentencing juveniles. As the case law below shows very clearly rehabilitation is seen as an important consideration when sentencing young people. The extent to which there is difference between superior courts on this question is essentially over the issue of whether rehabilitation is the ‘primary’ consideration or an ‘important’ consideration. Mandatory sentencing fundamentally contradicts this position because it places incapacitation as the primary consideration, and prevents the court from taking into account any other sentencing objectives.

Western Australia 

6.2
The Western Australian Court of Criminal Appeal stated in R v Yorkshire (unreported, No 7169, 20 June 1988) that ‘there has been universal acceptance by the courts in England, Australia and elsewhere that there is an essential difference between children and adults when they come before a court exercising criminal jurisdiction. In particular it has been accepted by the courts that the reformation of the (child) offender is always important, if not the dominant consideration, and that any sentences should be tailored with a greater emphasis on the future of the offender’ (quoted in Broadhurst and Loh, 1993, p.269).

New South Wales 

6.3
In New South Wales rehabilitation has been consistently held by the Court of Criminal Appeal to be the most important consideration in sentencing juveniles (R v Wilcox, NSW Court of Criminal Appeal, unreported 15 August 1979; R v Pelosi, NSW Court of Criminal Appeal, unreported 28 September 1988; R v GDP  (1991) 53 Crim R 112; R v XYJ, NSW Court of Criminal Appeal, unreported 15 June 1992; R v Wilkie, NSW Court of Criminal Appeal, unreported 2 July 1992; R v Vitros, NSW Court of Criminal Appeal, unreported 3 September 1993; R v ALH NSW Court of Criminal Appeal, unreported, 26 May 1995). Even when a juvenile is sentenced ‘according to law’ (that is, in a higher court for a more serious offence) the court is still bound to take account of the different principles relevant to sentencing juveniles (R v WKR (1993) 32 NSWLR 447 per Hunt at 450-451).

6.4
In Wilcox Yeldham J held that ‘in the case of a youthful offender… considerations of punishment and of general deterrence of others should and may properly be largely discarded in favour of individual treatment of the offender, directed to rehabilitation’ (NSW Court of Criminal Appeal, unreported 15 August 1979, Yeldham J at 3).

6.5
In Pelosi  Lee CJ stated that ‘it is always proper in a court of justice in the case of very young persons [in this case a 17 year old] to ensure that if rehabilitation is discernible custodial sentences are to be avoided unless circumstances are such that aim cannot be achieved’ (quoted in Bishop, 1992, p.77). 

6.6
In GDP it was held that rehabilitation must be the primary aim. The Court of Criminal Appeal held that general deterrence was not a substantial consideration in sentencing young people. ‘Had it been an adult who had committed these offences, then the principles of retribution and more importantly general deterrence would have demanded a custodial sentence of considerable length. But rehabilitation must be the primary aim in relation to an offender as young as the applicant’ [who was 15 years of age] (Matthews, J at 115).

6.7
Clearly, holding rehabilitation as the primary consideration does not preclude the use of imprisonment as a sentencing option, nor does it preclude any consideration of deterrence. In R v XYJ  Clarke J noted that a concentration on rehabilitation ‘is not to say that considerations of general deterrence should be ignored completely when sentencing young offenders. They should not. But they do not have the same importance as they do in sentencing adults’ (NSW Court of Criminal Appeal, unreported 15 June 1992, Clarke J at 7).  Wood J noted in Vitros the primary consideration of rehabilitation may have to give way to a sentence of imprisonment which adequately reflects the gravity of the crime in the particular case. 

Northern Territory

6.8
In Nelson v Chute (1994) 72 A Crim R 85, a 15 year old Aboriginal boy was facing a seven month sentence of detention for unlawful use of a motor vehicle. The boy had a prior record including offences of dishonesty. The Court of Appeal quashed the detention order. Martin J noted the inappropriateness of detention and the generally accepted position that placement in the community with supervision was the preferred option.

Queensland

6.9
In R v Roy Graham Canfield (1994) unreported, the court quashed Queensland Court of Criminal Appeal, a 12 month sentence of detention. Fitzgerald P stated that when all considerations were taken into account including the young person’s age and previous compliance with a supervisory order, then a custodial sentence was not appropriate. 

South Australia 

6.10
In Hallam v O’Dea (1979) 22 SASR 133, Chief Justice King found that the fundamental principle in adult sentencing of determining a length of imprisonment on the basis of observing a proper proportion between the gravity of the crime and the severity of punishment had no place in sentencing juveniles. Rather the court’s primary focus was to be rehabilitation. In R v SV and Nates (1982) 31 SASR 263, the majority in the Supreme Court held that the principles of general deterrence and retribution have no place in the sentencing of juveniles.

6.11
The above discussion of case law in various Australian jurisdictions shows that there is universal support for the principle of rehabilitation in the sentencing of juveniles. The only difference relates to the extent to which deterrence and retribution might play some role in arriving at a sentence. As noted above the primacy of rehabilitation as a sentencing principle for juveniles does not preclude the use of incarceration in particular cases. The objective seriousness or gravity of particular crimes may demand the use of imprisonment for the purpose of community protection in particular cases. However, these are clearly only envisaged in particularly serious cases and as a last resort. Unlike in mandatory sentencing regimes, the court is able to arrive at a principled sentencing decision which reflects the specific serious of the offence and the circumstances of the offender, including remorse and a desire for rehabilitation.

6.12
For these reasons mandatory sentencing of juveniles can be seen as counter to the basic development of sentencing principles for juveniles enunciated in the higher courts throughout Australia.

7. Judicial Comments on Mandatory Sentencing in the Northern Territory and Western Australia 

7.1
There have been a number of specific cases in Western Australia and the Northern Territory which illustrate some of the problems which have arisen as a result of mandatory sentencing.

DPP v DCJ (a Child) (unreported) Children’s Court of Western Australia, 10 February 1997 per Fenbury J

7.2
The Western Australian Children’s Court was faced with a 14 year old Aboriginal child who was subject to the three strikes mandatory imprisonment of twelve months but had not previously received a non-custodial Conditional Release Order. The mandatory sentence of detention was suspended and a Conditional Release Order was imposed despite the provisions of the mandatory sentencing regime. Judge Fenbury found that mandatory detention was ‘contrary to the long accepted theory that when sentencing juvenile offenders, rehabilitation is of prime importance’ (at 115). Judge Fenbury found that DCJ was an appropriate case for a Conditional Release Order because of the young age of the defendant, the fact that he had already been in custody for 42 days, he had not previously received a non-custodial Conditional Release Order, and that he was thousands of kilometres from his community and family (see Saylor 1997, p.14)

DPP v DMP (a Child) (unreported) Children’s Court of Western Australia, 10 March 1997 per Fenbury J

7.3
A 17 year old Aboriginal youth with a previous criminal history was sentenced to twelve months detention. Judge Fenbury expressed concern that as a juvenile offender, the young person was likely to spend more time incarcerated than if he were an adult.

DPP v RJM (a Child) (unreported) Children’s Court of Western Australia, 19 March 1997 per Fenbury J

7.4
An 11 year old Aboriginal child had been previously convicted for two theft offences. One involved keeping a lookout for two children, the second involved stealing a container from a house with a small amount of change in it. The third involved stealing $15 worth of food after he had been left to fend for himself. Despite the mandatory sentencing legislation, the child was placed on a Conditional Release Order.

DPP v M (a Child) (unreported) Children’s Court of Western Australia, 20 March 1997 per Fenbury J

7.5
Judge Fenbury stated in this case, ‘I don't think I can exercise my discretion in favour of placing him on a Conditional Release Order, although I must say I reach that conclusion with a heavy heart’ (Fenbury at 9). ‘Well, M I have to do what the law requires, unfortunately, and you have to get 12 months detention for this home burglary. If it wasn’t for the way the law is now, I wouldn’t be imposing a sentence like that upon you, because I think a Conditional Release Order might be appropriate’ (Fenbury J at 9a). M was 17 years old at the time and sentenced to twelve months detention.

DPP v F (a Child) (unreported) Children’s Court of Western Australia, 24 April 1997 per Fenbury J

7.6
Judge Fenbury stated in this case, ‘But for this legislation, I think that it would be reasonable for you to be dealt with by some other means other than detention; that is, to be given one go or one opportunity on a Conditional Release Order which you have never had. So regrettably I can’t see any alternative but to apply the law as I am obliged to do by the legislation’  (Fenbury J at 27). F was 16 years of age, had previous care and protection issues and had difficulties with substance abuse. He was sentenced to twelve months detention for his third offence.

DPP v R (a Child) (unreported) Children’s Court of Western Australia, 25 June 1997 per Fenbury J

7.7
Judge Fenbury stated in this case, ‘There are some very significant features in his background which I wish I could take account... but for the legislation, I don’t think that he would - the matter would require a custodial term’ (Fenbury J at  48). R was 17 years old and sentenced to 12 months detention.

Trenerry v Bradley (1997) 6 NTLR 175

7.8
This case involved an adult who had stolen items from a toy shop. He later returned the goods and pleaded guilty. Under the Northern Territory sentencing legislation he faced a mandatory term of imprisonment of 14 days. The Supreme Court considered whether it could suspend the term of imprisonment with or without additional orders such as home detention. It found that it could not and that the mandatory period prescribed must be served in full and in detention.  

7.9
Mandatory sentences were described in this matter as the ‘very antithesis of just sentences’ (Mildren J at 187). As a result of the mandatory sentencing regime, ‘there appears... no power in the court to exercise leniency, mercy or to impose otherwise than a plainly unjust sentence in such case, not even if the case involved exceptional circumstances’ (Mildren J at 188). Angel J agreed with Mildren J that:

mandatory sentences by their very nature are unjust in the sense that they require courts to sentence on a basis regardless of the nature of the crime and the particular circumstances of the offender... What ever else may  be said about these provisions, Parliament, it appears intended that courts impose the blunt instrument of imprisonment in lieu of other sentencing dispositions which might more truly reflect the circumstances of the offence and of the offender (Angel at 185).

7.10
Mildren J also noted that the property offences to which mandatory sentences applied were both serious crimes with significant maximum penalties, as well as simple offences where the maxima are significantly less. 

7.11
The court was also concerned that the provisions pose particular problems for defendants suffering mental illness. The legislation would prevent the court from considering diagnosis or treatment. A hospital order does not constitute imprisonment  under the legislation. 

Wynbyne
7.12
Margaret Wynbyne, a 22 year old Aboriginal woman, was sentenced to 14 days gaol for stealing a can of beer. She was employed and had no prior convictions. The community where she lived was 763 kilometres from Darwin. The sentencing magistrate commented that a non-custodial would have otherwise been imposed were it not for the requirements of the mandatory sentencing regime.

7.13
The decision was unsuccessfully appealed to the Northern Territory Supreme Court (Wynbyne v Marshall (1997) 117 NTR 11). It was argued that mandatory sentencing violated the doctrine of the separation of powers. The Supreme Court held that to nominate a minimum penalty did not compromise any judicial power or function. However, Martin CJ noted that the mandatory sentencing legislation ‘deprives the courts of a range of discretionary powers otherwise available... In its operation the law will be harsher on some offenders than the law prior to its enactment. In so far as the minimum term is required to be imposed, it does not discriminate in relation to many matters relevant to sentencing’ (Martin CJ at 14).

7.14
An application for special leave to appeal to the High Court was subsequently refused on the basis that the appeal did not enjoy sufficient prospects of success. The basis of the appeal was that mandatory sentencing legislation was invalid under the Commonwealth Constitution, or alternatively invalid under the powers conferred by the Commonwealth’s Northern Territory (Self Government) Act 1978, or alternatively by reason of the operation of the Commonwealth Judiciary Act 1903. The argument put to the High Court was that the compulsory imprisonment provisions were unconstitutional: the judicial power of the Court was compromised because it was compelled to do the bidding of the legislature and impose a sentence, which was manifestly unjust. Judicial power was infringed or compromised (see Schetzer 1998, p.120; Flynn 1999, p.283).

7.15
Goldflam and Hunyor (1999) argue that mandatory sentencing may breach the separation of powers doctrine through the concentration of powers from the judiciary to the executive. In Wynbyne v Marshall, Mildren J, with whom Bailey J agreed, cited with approval a decision by Lord Diplock in Hinds v R that:

What parliament cannot do, consistently with the separation of powers, is to transfer from the judiciary to any executive body... discretion to determine the severity of the punishment to be inflicted upon an individual member of a class of offenders
.

7.16
Goldflam and Hunyor (1999) argue that this is in fact what has occurred in practice through the substantial discretion exercised by the police and prosecution. We return to this issue below.

Specific Issues Arising from These Matters

7.17 
Children are detained longer than adults.

7.17.1
In  Western Australia children must serve half of their sentence (6 months in the case of a mandatory sentence of twelve months) before becoming eligible for release on parole. 7.17.2
Adults need to serve one third of their sentence before eligibility for parole  (4 months in the case of a mandatory sentence of twelve months). Therefore, juveniles are detained longer than adults for the same type of offence and keep under supervision for longer. Harsher treatment of juveniles than adults for equivalent offences is contrary to the Convention on the Rights of the Child. 

7.18 Conditional Release Orders are Likely to be Only a Temporary Reprieve

7.18.1
Western Australian Children’s Courts have attempted to circumvent the legislation by the use of suspended sentences of detention combined with a Conditional Release Order. This is far from satisfactory because if the Conditional Release Order is breached the full twelve months will be served. As some of the case studies graphically illustrate, if the conditions which give rise to very young children stealing because they are starving are not changed then they will clearly reoffend - and be incarcerated. 

7.18.2
The Aboriginal Legal Service in Western Australia has also noted that not all magistrates are willing to impose a Conditional Release Order instead of the mandatory sentence of detention. The President of the Children’s Court determined that Conditional Release Orders were only available for very young offenders (DCJ was 14 years old and RJM was 11 years old) who had not previously received such as order.

7.18.3
The Aboriginal Legal Service in Western Australia has supplied ATSIC with transcripts of 15 matters involving Aboriginal and Torres Strait Islander young people determined in the Children’s Court in Perth between the end of 1997 and October 1999 where Conditional Release Orders were refused by the court. In virtually all of these cases the young people had multiple problems arising from family breakdown, lack of accommodation, substance abuse and so on. There were all sentenced as ‘three strikers’ to the mandatory term of imprisonment.

7.19
 Government and Media Attacks on the Court’s Judgments

7.19.1
If the required mandatory sentences had been applied in RJM and DCJ the result would have been to incarcerate in Perth for twelve months a 12 year old boy and 14 year old boy, both from remote areas, over a thousand kilometres away from their families and communities. Judge Fenbury noted in DCJ that such an outcome would directly contravene Article 37 of CROC and that this could not have been the intention of Parliament. Judge Yeats has noted that Judge Fenbury of the Children’s Court was subject to severe personal criticism for his decision to use the Conditional Release Orders (Yeats, 1997, p.377). Both editorials in the media and the Attorney-General criticised the Fenbury judgment. Paul Foss, the Attorney-General, stated that the court’s ruling was contrary to Parliament’s intention and promised to introduce legislation to prevent the use of Conditional Release Orders. However, amending legislation has not been introduced, despite the suggestion that a bill was drafted (Saylor 1999, p.15).

7.20
 Welfare issues are not being addressed 

7.20.1
It is clear in many of the cases referred to above that the welfare issues facing Indigenous children are not being addressed. In DPP v RJM the Western Australia Department of Family and Children’s Services had not acted because of  ‘a lack of resources and high staff turnover’.

7.21
The Courts are Opposed to Mandatory Sentencing 

7.21.1
It is obvious from the judicial comments cited above that there are many specific cases where the courts are being forced to impose mandatory sentences of detention or imprisonment in matters where they would have acted otherwise, were they free to do so.

7.21.2
This is perhaps the most telling direct example of the extent to which judicial discretion has been limited, and individuals, who would not otherwise have been, are being imprisoned.

7.22
The Constitutional Challenges May Not be Over Yet

7.22.1
Although leave to appeal to the High Court was refused in Wynbyne some legal commentators have suggested that over avenues for arguing the unconstitutionality of the mandatory sentencing legislation may be available (Goldflam and Hunyor 1999, Flynn 1999).

8. Why Mandatory Sentencing Offends General Sentencing Principles and Undermines the Rule of Law 

8.1
A confidential submission to the Australian Law Reform Commission (1997, p554) stated that mandatory sentencing clearly contravened well established sentencing principles in juvenile justice that sentences should be in proportion to the seriousness of the offence, that detention should only be a sanction of last resort and that when imposed they should be for the shortest time necessary. However, mandatory sentencing not only contravenes the sentencing principles relevant to juveniles. The High Court in Veen (No 2) (1988) 164 CLR 465 found that the purposes of punishment include protection of society, deterrence of the offender and of others, retribution and reform. Importantly the Court found that the purposes overlap and that none of them can be considered in isolation from the other when an appropriate sentence is being determined (see also Cowdery, 1999, p.290).

Fairness and Proportionality
8.2
Proportionality in sentencing is a fundamental principle of the common law. Proportionality requires that the penalty imposed be proportional to the offence and the offender. The High Court in Veen (No 2) found that judicial discretion was necessary to give weight to the different purposes of punishment including deterrence, retribution, rehabilitation and societal protection. Mandatory sentencing infringes principles of fairness and proportionality because it allows no distinction between trivial and serious culpability. Proportionality allows for a process by which punishment is scaled to the degree of harm, which has been committed.

8.3
The majority of the High Court in Veen (No 2) found that to give such weight to an offender’s previous history, which is disproportionate to the gravity of the offence, would be to effectively impose a fresh penalty for past offences. Mandatory sentencing, as it applies to juveniles and adults in Western Australia, and as it applies to those over 17 years of age in the Northern Territory effectively imposes a fresh sentence for previous offences independent of the serious of the current offence for which the person has been convicted.

8.4
Although mandatory sentencing may claim a justification through its retributive function, as Zdenkowski (1999b, p.305) has pointed out, this is in fact undermined because there is no heed to proportionality. Someone who commits a minor first property offence receives the same mandatory sentence as more serious first offender. The level of retribution is the same whether one steals a can of beer or a $2,000 worth of goods. 

Preventive Detention

8.5
The common law and the principle of proportionality do not permit preventive detention (Chester v R (1988) 165 CLR 611, 618). Mandatory sentences extend the penalty for a particular crime for the purpose of protecting society from recidivism. In a unanimous judgment of the Full Court of the High Court it was stated that ‘our common law does not sanction preventive detention. The fundamental principle of proportionality does not permit the increase of a sentence of imprisonment beyond what is proportional to the crime merely for the purpose of extending the protection of society from the recidivism of the offender’ (Chester v R (1988) 165 CLR 611).

8.6
Mandatory sentencing contradicts the common law position on preventive detention.

Cruel and Unusual Punishment
8.7
Flynn (1997, pp.75-76) has suggested that mandatory sentencing may amount to ‘cruel and unusual punishment’. The Bill of Rights and the Magna Carta contain provisions related to excessive, cruel and unusual punishments. In the US these provisions are entrenched in the Constitution. The Supreme Court struck down a state law requiring mandatory life imprisonment for a recidivist property offender because the sentencing law was disproportionate to the point of being ‘cruel and unusual’ (Solem). This view was later overruled by the Supreme Court in Harmelin. 

8.8
In Canada a prohibition on ‘cruel and unusual treatment or punishment’ is contained in the Charter of Rights and Freedoms. The Canadian Supreme Court struck down a mandatory seven year prison sentence for a drug offence because it was in conflict with the constitutional prohibition. The headnote to the case R v Smith (Edward Dewey) [1987] 1 SCR 1045 notes that:

Section 12 of the Charter, although primarily concerned with the nature or type of treatment or punishment, is not confined to punishments which are in their nature cruel and extends to those that are ‘grossly disproportionate’... The seven year minimum sentence is not per se cruel and unusual but it becomes so because it must be imposed regardless of the circumstances of the offence or the offender. Its arbitrary imposition will inevitably result in some cases in a legislatively ordained grossly disproportionate sentence (quoted in Flynn 1997, p.76)

8.9
Australia lacks the protection of constitutionally enshrined rights. However, there may be arguments in international law (see below) that the gross disproportionality engendered through mandatory sentencing may constitute cruel and inhuman punishment.

Mandatory Sentencing and the Rule of Law
8.10
There are at least two arguments for the view that mandatory sentencing undermines the rule of law. These are, firstly, that the independence of the judiciary is undermined and, secondly, there is an increase in arbitrariness and capriciousness in the application of mandatory sentences.

8.11
Justice Michael Adams of the New South Wales Supreme Court has characterised mandatory sentencing regimes as contrary to the rule of law (Adams, 1999). He noted that mandatory sentencing is:

calling into question the sentencing patterns and procedures that have been developed by the courts in accordance with statutes of long standing. To do so without any attempt at reasoned justification or to analyse the alleged shortcomings of the existing sentencing regimes... seriously undermines public confidence in the courts (Adams, 1999, p.260).

8.12
Adams argues that mandatory sentencing brings about a fundamental change in the roles of parliament and the judiciary - a change that affects the independence of the judiciary and undermines the rule of law:

The independence of the judiciary is a fundamental value in any liberal democracy governed by the rule of law. That persons are deprived of their liberty only in a public process by an officer of the state conducting himself or herself independently and able to bring an objective and disinterested judgment to bear on the facts free of political pressure seems to me to be of the very essence of the rule of law  (Adams, 1999, p.260).

8.13
Similarly, the President of the Law Council of Australia, Fabian Dixon, has noted that:

the lack of judicial discretion afforded by mandatory sentencing is the most worrying aspect of this legislation. It is essential in a democracy that an independent judiciary is able to consider the particular circumstances of an offence, and hand down the most appropriate penalty for a convicted person, with both the welfare of society and rehabilitation of the individual in mind (Dixon 1999, p.2).

8.14
As Flynn (1997) has noted judicial discretion allows a sentence to be formulated having regard to relevant and sometimes competing factors. The New South Wales Law Reform Commission (1996) in its discussion on mandatory sentencing noted that ‘the potential rigidity of such sentences interferes with the discretion of the sentencing judge which must be preserved if justice is to be done in individual cases’ (p. 114). The then Chief Justice Barwick found in Palling v Caulfield (1970) 123 CLR 52 that Parliament has the power to prescribe penalties including absolute penalties for the offences which it creates. However he continued:

Ordinarily the court with the duty of imposing punishment has discretion as to the extent of the punishment to be imposed; and sometimes a discretion whether any punishment at all should be imposed. It is both unusual and in general, in my opinion, undesirable that the court should not have a discretion in the imposition of penalties and sentences, for circumstances alter cases and it is a traditional function of a court of justice to endeavour to make the punishment appropriate to the circumstances as well as to the nature of the crime [emphasis added](Palling v Caulfield (1970) 123 CLR 52 at 58).

8.15 What makes the Northern Territory and Western Australia legislation particular is that it applies to a wide range of common offences and it requires the most severe penalty available to the court. In the former Chief Justice’s terms it undermines fundamentally judicial discretion and the traditional functions of the court. When discussing mandatory sentencing, the New South Wales Director of Public Prosecutions, Nicholas Cowdery noted that:

 ‘“Justice” means justice to both the community and the individual. It has been a hard won commodity in most societies and we should think carefully before we allow the government of the day to shackle it’ (Cowdery 1999, p.294).

A Shift in Power to Prosecutors and Police

8.16
The second argument in relation to the rule of law relates to the relocation of discretion from the judiciary to police and prosecutors. Pre-trial decisions become a key determinate to the outcome of the case. As Flynn (1997, p.74) and others (Goldflam and Hunyor 1999) have noted this is a shift in power from the judiciary to the executive. Under mandatory sentencing it is prosecutors who decide to invoke such laws against offenders. These decisions are less open to public scrutiny and the safeguard of appeals than judicial decision-making. The prosecutor’s discretion is exercised in private. Unlike the courts the DPP’s decisions are unpublished, unrecorded and, generally, not capable of judicial review (Maxwell v The Queen (1996) 184 CLR 501), except in exceptional circumstances of abuses of power (Goldflam and Hunyor 1999). They are more likely to be affected by capriciousness and arbitrariness. ATSIC consultations with Aboriginal and Torres Strait Islander Legal Services confirm the observations of a shift in power to police and prosecutors.

8.17
In some cases, prosecutors may attempt to avoid the obvious injustice of a mandatory sentence of imprisonment for a minor offence - particularly given that there can be no appeal against severity. In the sphere of juvenile justice this might be achieved through the use of police cautions and conferences. However, as shown earlier in this submission such use of discretion is arbitrary and Aboriginal and Torres Strait Islander young people are less likely to receive the benefit of such decisions. At the court level, a case might be found to be proven and dismissed (s67, Young Offenders Act) which also does not count as a strike. Again, however, it is clear from the evidence that Indigenous young people are less likely to receive these beneficial outcomes.

8.18
There is no doubt that mandatory sentencing has encouraged plea bargaining and negotiation between prosecutors and defendants. Morgan (1999, p.278) notes in Western Australia negotiation of charges from aggravated burglary to burglary, and assault on a public officer to assault have occurred. In the Northern Territory people have been charged or found guilty of associated offences which fall outside the mandatory sentencing legislation such as interfering with a motor vehicle rather than unlawful use, or trespass rather than break and enter, or a defendant is charged with ‘attempt’ rather than the offence itself because ‘attempt’ falls outside the mandatory sentencing regime.
 Pressure may be placed on prosecutors to withdraw or modify charges, particularly in cases where the outcome is likely to be manifestly unjust. In some cases a matter may be adjourned and if there is no further offending, the charge is not proceeded with.

8.19
In the Northern Territory there was an attempt to prevent these forms of negotiation through the introduction of a ‘no drop’ policy, where prosecutors were instructed not to drop charges which might fall under the mandatory sentencing regime. In reality this policy appears to be only followed in a few centres such as Darwin and Alice Springs and not in other areas. The administration of justice in this regard remains arbitrary and highly localised.

8.20
There are also new pressures placed on defendants, particularly when they might plead guilty to a ‘non-mandatory’ charge rather than risk an unsuccessful defence of a charge covered by the mandatory sentencing regime. Goldflam and Hunyor (1999) note that ‘this trade-off inevitably leads to people pleading guilty to charges which cannot be proven, or which they are simply not guilty’. Payment of restitution has also affected whether prosecutions are continued with charges under the mandatory sentencing legislation. Goldflam and Hunyor (1999) argue that there have been ‘many occasions’ in the Northern Territory where the prosecution has not proceeded with matters providing there was payment of restitution, particularly in property damage cases. However, there has been no consistency in the application of this discretion. Furthermore, it inevitably advantages those with the material resources to make restitution.

8.21
There is little doubt that mandatory sentencing provides for a manifestly unjust system of sentencing, because it can be applied in a capricious and arbitrary manner, it fundamentally undermines the rule of law. In regard to Aboriginal and Torres Strait Islander people this inherently unjust system is coupled with existing and entrenched patterns of discrimination in the juvenile justice and criminal justice systems.

9. The Royal Commission into Aboriginal Deaths in Custody
9.1
Mandatory sentencing contradicts the most fundamental finding of the Royal Commission into Aboriginal Deaths in Custody, as well as many of the specific recommendations. The final National Report of the Royal Commission into Aboriginal Deaths in Custody was tabled in the Federal Parliament on the 9 May 1991. It was the culmination of almost four years of work of the Royal Commission, the investigation of ninety-nine individual case reports and the preparation of four regional reports. The report has been hailed as a landmark in Aboriginal and Torres Strait Islander affairs in Australia, and as the most comprehensive review of the needs and opportunities for change ever produced.

9.2
Why do mandatory sentences fundamentally contradict the work of the Royal Commission? A central conclusion of the Royal Commission was as follows:

The work of the commission has established that Aboriginal people in custody do not die at a greater rate than non-Aboriginal people in custody.

However, what is overwhelming different is the rate at which Aboriginal people come into custody, compared with the rate of the general community ... The ninety-nine who died in custody illustrate that over-representation and, in a sense, are the victims of it.

The conclusions are clear. Aboriginal people die in custody at a rate relevant to their proportion of the whole population which is totally unacceptable and which would not be tolerated if it occurred in the non-Aboriginal community. But this occurs not because Aboriginal people in custody are more likely to die than others in custody, but because the Aboriginal population is grossly over-represented in custody. Too many Aboriginal people are in custody too often (Johnston, 1991, Vol 1, p6).

9.3
Many of the 339 recommendations of the Royal Commission are directed not at minimising the number of custodial deaths as such, but at minimising the number of Aboriginal and Torres Strait Islander people in custody. 

Imprisonment as a Last Resort
9.4
Thus many recommendations
 are concerned with diverting Aboriginal and Torres Strait Islander people away from prison. They seek to achieve this end by changes in sentencing legislation and practices which ensure imprisonment is a sanction of last resort; by the provision of adequate non-custodial alternatives; and by getting people out of prison who are already there at the earliest possible opportunity.

9.5
The key recommendation in this regard is 

That governments which have not already done so should legislate to enforce the principle that imprisonment should be utilised only as a sanction of last resort (Recommendation 92).

9.6
Mandatory terms of detention and imprisonment for specific offences and types of offenders in the Northern Territory and Western Australia show the political and legislative shift in recent years away from imprisonment as a sanction of last resort. Detention and imprisonment is not used as a last resort sentencing option under mandatory sentencing because the consideration of non-custodial sentencing options is prevented, as is consideration of the specific circumstances of individual offenders. It is patently ridiculous for States and Territories to claim that imprisonment is only used as a sanction of last resort when mandatory sentencing legislation unambiguously imposes imprisonment independent of any considerations other than the offence type and prior record.

Young People and the Juvenile Justice System
9.7
A recent study of the implementation of the Royal Commission recommendations noted that ‘It has been widely recognised that the high criminalisation and incarceration rates of Indigenous young people is a disastrous time bomb which will seriously affect the life chances of another generation of Aboriginal and Torres Strait Islander people’ (Cunneen and McDonald, 1997, p.10). There were many recommendations
 made by the Royal Commission designed to reduce juvenile custody levels. In general terms, the recommendations require that Aboriginal and Torres Strait Islander communities and organisations should be negotiated with to find the best solutions to the problem of over-representation, and that they should also be resourced to provide adequate non-custodial community-based alternatives. Attention is drawn to three of the key recommendations in this area.

That governments and Aboriginal organisations recognise that the problems affecting Aboriginal juveniles are so widespread and have such potentially disastrous repercussions for the future that there is an urgent need for governments and Aboriginal organisations to negotiate together to devise strategies designed to reduce the rate at which Aboriginal juveniles are involved in the welfare and criminal justice systems and, in particular, to reduce the rate at which Aboriginal juveniles are separated from their families and communities, whether by being declared to be in need of care, detained, imprisoned or otherwise (Recommendation 62).

9.8
This recommendation requires negotiation with Aboriginal and Torres Strait Islander communities and organisations to reduce incarceration levels. Despite a formal commitment by Western Australian and Northern Territory governments, it is clear that mandatory sentencing undermines the basic intention of the recommendation. Mandatory sentencing by its very nature undermines any form of negotiation. As a strategy it has the opposite intent to reducing the rate of incarceration and separation of Indigenous children and young people from their families and communities.

That policies of government and the practices of agencies which have involvement with Aboriginal juveniles in the welfare and criminal justice systems should recognise and be committed to ensuring, through legislative enactment, that the primary sources of advice about the interests and welfare of Aboriginal juveniles should be the families and community groups of the juveniles and specialist Aboriginal organisations, including Aboriginal Child Care Agencies (Recommendation 235).

9.9
This recommendation clearly reflects the Royal Commission's understanding that decisions about Aboriginal and Torres Strait Islander juveniles in the welfare and criminal justice systems are too frequently made by non-Aboriginal organisations with only limited understanding of the special circumstances of Aboriginal and Torres Strait Islander people in this country.  The recommendation calls for a legislative basis to a requirement that the main source of advice to government agencies dealing with Aboriginal and Torres Strait Islander juveniles be the Aboriginal and Torres Strait Islander people and organisations themselves.
9.10
Again, despite a formal commitment by Western Australian and Northern Territory governments to recommendation 235, it is clear that mandatory sentencing precludes any advice from Aboriginal and Torres Strait Islander families, communities or organisations about the best interests and welfare of Indigenous children. Advice from Indigenous people and organisations is irrelevant when magistrates and judges are required by law to imprison a young person.

That in the process of negotiating with Aboriginal communities and organisations in the devising of Aboriginal youth programs governments should recognise that local community based and devised strategies have the greatest prospect of success and this recognition should be reflected in funding (Recommendation 236).
9.11
Recommendation 236 recognises that local community-based and devised strategies have the greatest prospect of success for Indigenous young people. To maximise success in local community programming, Aboriginal and Torres Strait Islander organisations should have a lead role in developing and implementing programs. Although the Western Australia and Northern Territory governments are committed to implementing this recommendation, mandatory sentencing fundamentally undermines the development  of community designed and  based strategies. Mandatory sentencing is imposing detention and imprisonment as the preferred sanction.
9.12
The study of the implementation of the Royal Commission recommendations by Cunneen and McDonald (1997, p.10) noted that ‘there is also a strong apprehension that the current political climate in relation to juvenile offending is one which is going to see more Aboriginal and Torres Strait Islander young people in custody’. The development of mandatory sentencing regimes has contributed significantly to the problem of more Indigenous young people in custody.

Consultation on Sentencing and Adequate Alternatives
9.13
The Royal Commission pointed to the fact that Aboriginal and Torres Strait Islander people throughout Australia have expressed the desire for much greater involvement in court processes, particularly sentencing. This reflects their perception that the special circumstances of Aboriginal and Torres Strait Islander people are too frequently ignored in this area. The key recommendation by the Royal Commission in this area was recommendation 104.

That in the case of discrete or remote communities sentencing authorities consult with Aboriginal communities and organisations as to the general range of sentences which the community considers appropriate for offences committed within the communities by members of those communities and, further, that subject to preserving the civil and legal rights of offenders and victims such consultation should in appropriate circumstances relate to sentences in individual cases (Recommendation 104).
9.14
The recommendation recognises that members of Aboriginal and Torres Strait Islander communities are in the best position to understand the impact of criminal behaviour on the communities, the needs of individual offenders and victims, and the likely impact of particular sentences. Mandatory sentencing regimes completely undermine this recommendation.

9.15
Mandatory sentencing also undermines recommendation 109, which called for the examination and extension of non-custodial sentencing options.

That State and Territory Governments examine the range of non-custodial sentencing options available in each jurisdiction with a view to ensuring that an appropriate range of such options is available (Recommendation 109).
9.16
ATSIC agrees with the CAALAS submission to the Senate Inquiry which states that Government initiatives should be pro-active in seeking to reduce the rate of imprisonment among Aboriginal and Torres Strait Islander people. This was the basic thrust of the Royal Commission into Aboriginal Deaths in Custody. 

Self-determination 

9.17
All the recommendations of the Royal Commission should be seen in the context of Recommendation 188 on self-determination. The recommendation reads:

That Governments negotiate with appropriate Aboriginal organisations and communities to determine guidelines as to the procedures and processes which should be followed to ensure that the self determination principle is applied in the design and implementation of any policy or program or the substantial modification of any policy or program which will particularly affect Aboriginal people (Recommendation 188). 
9.18
This recommendation encompasses both the philosophical and political basis of action to implement other recommendations. It also indicates the actual processes to be used. The recommendations referred to above  build on the principles set out in Recommendation 188 specifically in relation to developing suitable strategies for Indigenous children and young people in the area of juvenile justice. Mandatory sentencing undermines the Royal Commission’s recommendation on self-determination because it assumes that imprisonment and detention are the required responses independent of any Indigenous input into the process.
Inadequacy of Information
9.19
The Royal Commission also made several recommendations
 designed to improve the level and quality of information on the impact of the criminal justice system on Indigenous people. 

9.20
A review of the implementation of these recommendations found that ‘the failure to provide adequate information systems significantly inhibits accountability. Governments are able to prevent accurate scrutiny of their claims in a number of key areas designed to reduce over-representation... These recommendations are poorly implemented and inhibit government accountability’ (Cunneen and McDonald 1997, p.7).

9.21
Both the Western Australian and the Northern Territory governments have been unable to provide adequate information on the impact of mandatory sentencing. In Western Australia, the Crime Research Centre at the University of Western Australia receives information on sentencing. The Centre is contracted to provide criminal justice data for the State and this includes sentencing information. However, it is impossible to tell from the data supplied by the Department of Justice how many young people or adults are sentenced under the mandatory sentencing legislation. ATSIC was able to obtain some information on the impact of the three strikes legislation on juveniles, but not specifically on Aboriginal and Torres Strait Islander juveniles.

9.22
Sentencing information in the Northern Territory is equally poor. Although data is available on imprisonment it is impossible to identify how many juveniles or adults were sentenced under the mandatory sentencing provisions. Sentencing data in the Northern Territory is generally unattainable. The North Australian Aboriginal Legal Aid Service (NAALAS) and the Territory’s Office of Aboriginal Development (OAD) commissioned a study on sentencing issues and Aboriginal and Torres Strait Islander people prior to the introduction of mandatory sentencing (Luke and Cunneen 1998). A proposed follow-up study covering the period after the introduction of mandatory sentencing was never commenced, nor was the earlier study ever released. As shown earlier in this submission, the unreleased report very clearly showed the projected discriminatory impact of mandatory sentencing on Aboriginal and Torres Strait Islander people in the Northern Territory.
9.23
There were also predictive studies conducted by Northern Territory Corrections on the possible impact of fixed imprisonment terms for property offences on imprisonment levels. These were also never publicly released (Cunneen and McDonald 1997, p.127).
The Office of Aboriginal Development Implementation Report
9.24
ATSIC is concerned at the content of the recent Office of Aboriginal Development (OAD) Implementation Report on the Royal Commission into Aboriginal Deaths in Custody recommendations. The Northern Territory Aboriginal Justice Advisory Committee (AJAC) has been particularly scathing of this report, and that is reflected in its submission to the Senate Inquiry.

9.25
The OAD has prime responsibility for producing reports on the Territory’s implementation of the Royal Commission recommendations. According to the Northern Territory AJAC the report misrepresents key facts.

The Northern Territory Office of Aboriginal Development has told the Northern Territory Government that the Government policy of mandatory sentencing is having little or no effect on rising imprisonment rates of Aboriginal people. This advice is a sham. It is given in spite of clear information to the contrary and with an embarrassing lack of consultation.

9.26
The OAD reports that recommendation 92 on imprisonment as a sanction of last resort is supported by Government. The OAD had already been previously criticised for this misrepresentation of the facts (Cunneen and McDonald 1997, p.127). The OAD goes on to advise that mandatory sentencing is having little effect on either Aboriginal and Torres Strait Islander adults or juveniles. The Northern Territory AJAC has critiqued the report in more detail in their submission to the Senate Inquiry. ATSIC notes however, that some of the information provided in the OAD implementation report is contradicted by report they commissioned in 1997, particularly on the impact of mandatory sentencing on Aboriginal and Torres Strait Islander young people. According to OAD about two thirds of Aboriginal and Torres Strait Islander and non- Aboriginal juveniles are sentenced to detention for property offences. OAD concludes that ‘given the similar offending patterns of Aboriginal and Torres Strait Islander and non-Aboriginal juveniles, mandatory sentencing legislation would not be expected to have a greater impact on either of the two groups’ (p.150). However, the report by Luke and Cunneen (1998) showed clearly that a greater proportion of Indigenous children and young people appeared in court on property-related matters compared to other types of offences than did non- Indigenous children. In addition, the type of property matters for which Indigenous young people appeared were more likely to be covered by the mandatory sentencing regime.

9.27
ATSIC supports the concerns of the Northern Territory AJAC and is critical of the Northern Territory OAD’s minimisation of the widespread effect mandatory sentencing is having on Aboriginal and Torres Strait Islander adults, juveniles and communities.

Conclusion

9.28
In summary, it is clear that mandatory sentencing regimes are in fundamental contradiction to the recommendations of the Royal Commission into Aboriginal Deaths in Custody. These sentencing regimes specifically contradict recommendations designed to 

· ensure the principle of imprisonment as a sanction of last resort;

· provide for negotiated solutions to Indigenous juvenile over-representation in custody;

· ensure through legislation that Indigenous people are the primary source of information about Indigenous young people;

· prevent the separation of Indigenous children and young people from their families and communities;

· ensure that self determination is the principle applied in the design and implementation of any policy or program;

· ensure that local community based and devised strategies are prioritised.
9.29
In addition both the Western Australia and the Northern Territory governments have been able to shield the impact of their policies on Indigenous children and young people by failing to provide information on the impact of mandatory sentencing regimes.

10.  The National Inquiry into the Separation of Aboriginal and Torres Strait Islander Children from Their Families   

10.1
National Inquiry into the Separation of Aboriginal and Torres Strait Islander Children from Their Families (NISATSIC 1997) found that the high levels of criminalisation and subsequent incarceration of Indigenous young people in Australia effectively amounted to a new practice of forced separation of Aboriginal and Torres Strait Islander children and young people from their families. The failure to reform  juvenile justice law and practice, the failure to remedy the social justice issues facing Indigenous youth, and the failure to respect the right of self-determination of Indigenous people means that in practice the human rights of Indigenous young people and their families are being abused. This abuse of human rights parallels the earlier genocidal policy of assimilation.
10.2
The National Inquiry into the Separation of Aboriginal and Torres Strait Islander Children from Their Families argued for a new framework which respects the right to self-determination for Indigenous people and complies with other international obligations for the treatment of children and young people. An objective of the Inquiry was to develop recommendations designed to eliminate unjustified and unnecessary separations of Aboriginal and Torres Strait Islander children and young people from their families and communities. Such a goal is consistent with Article 6 of the draft Declaration on the Rights of Indigenous Peoples which states that Indigenous people have the collective right to live in freedom, peace and security as distinct peoples and to full guarantees against genocide or any other act of violence, including the removal of Indigenous children from their families and communities under any pretext. Similarly CROC envisages that the best interests of the child will normally be served by being brought up with his or her birth family and by both parents, and to inherent and participate in the culture(s) into which he or she was born.
10.3
The recommendations from NISATSIC stress the importance of self-determination, as well as greater controls over decision-making in the juvenile justice system, and matters relating to welfare. Recommendation 43 is the key recommendation pertaining to self-determination. It requires that national legislation be negotiated and adopted between Australian Governments and key Indigenous organisations to establish a framework of negotiations for the implementation of self-determination. The national framework legislation should adopt principles which bind Australian Governments to the Act; that allow Indigenous communities to formulate and negotiate an agreement on measures best suited to their needs in respect of their children and young people; that adequate funding and resources be available to support the measures adopted by the community; and that the human rights of Indigenous children are ensured. Part (c) of recommendation 43 authorises negotiations to include either the complete transfer of juvenile justice and/or welfare jurisdictions, the transfer of policing, judicial and/or departmental functions or the development of shared jurisdiction where this is the desire of the community (NISATSIC 1997, p. 580). 

10.4
Recommendation 44 is concerned with the development of national legislation which establishes minimum standards for the treatment of all Indigenous children and young people, irrespective of whether those children are dealt with by Government or Indigenous organisations (NISATSIC 1997, p. 582). Recommendation 45 requires a framework for the accreditation of Indigenous organisations that perform functions prescribed by the standards (NISATSIC 1997 p. 583). 

10.5
The Inquiry sets out a number of minimum standards, which provide the benchmark for future developments. Standards 1-3 consider principles relating to the best interest of the child. Standard 4 sets out the requirement for consultation with accredited Indigenous organisations thoroughly and in good faith when decisions are being made about an Indigenous young person. In juvenile justice matters this includes decisions about pre-trial diversion, bail and other matters. Standard 5 requires that in any judicial matter the child be separately represented by a representative of the child’s choosing or appropriate accredited Indigenous organisation where the child is incapable of choosing.

10.6
Standard 8 of the recommendations deal specifically with matters relating to juvenile justice (NISATSIC 1997 pp.593-597). There are 15 rules established within the standard. Rules 1 and 2 seek to minimise the use of arrest and maximise the use of summons and attendance notices. Rule 3 requires notification of an accredited Indigenous organisation whenever an Indigenous young person has been arrested or detained. Rule 4 requires consultation with the accredited organisation before any further decisions are made. Rules 5 to 8 provide protection during the interrogation process.  Rules 9-12 ensure that Indigenous young people are not denied bail and that detention in police cells is eliminated except in truly exceptional circumstances. Rule 13 prioritises the use of Indigenous-run community-based sanctions. Rule 14 establishes the sentencing factors, which need to be considered. Rule 15 requires that custodial sentences be for the shortest possible period, and that reasons must be stated in writing.

10.7
Many submissions to the National Inquiry into the Separation of Aboriginal and Torres Strait Islander Children from Their Families drew attention to the fact that the contemporary juvenile justice system was replicating the old policies of removal. The evidence shows that the hugely disproportionate rate at which Aboriginal and Torres Strait Islander children and young people are being incarcerated today is reflective of a systemic denial of Indigenous rights. The mandatory sentencing regimes in the Northern Territory and Western Australia directly impact on the continuing removal of Indigenous children and young people. Mandatory sentencing blatantly contradicts the recommendations from the National Inquiry into the Separation of Aboriginal and Torres Strait Islander Children from Their Families. 
11. Human Rights and International Law

International Obligations
11.1 There is a broad range of agreement on suitable sentencing principles for juvenile justice.

11.2
These principles can be found in international human rights conventions in particular the Convention on the Rights of the Child (CROC) and the International Covenant on Civil and Political Rights (ICCPR). In relation to adults, proportionality is an internationally accepted sentencing principle, which affects the interpretation of a number of Articles of the ICCPR.

11.3
In general terms CROC requires a wide range of sentencing options based on rehabilitation and minimum intervention by the formal justice system. Of specific concern are the following breaches of CROC, the ICCPR and CERD.

· the best interests of the child

11.4
Article 3(1) of CROC states that in all actions concerning children (including courts of law) the best interests of the child shall be a primary consideration. In neither the Northern Territory nor Western Australia has there been any pretence that mandatory sentencing meets the requirement of the best interests of the child.

· the primacy of rehabilitation

11.5
An emphasis on rehabilitation is consistent Article 40(1) of CROC which requires that ‘the desirability of promoting the child’s reintegration and the child’s assuming a constructive role in society’ is taken into account in the treatment of young offenders. Article 14(4) also emphasises the importance of rehabilitation.

· proportionality and the need for a wide range of sentencing options

11.6
CROC also requires a wide range of sentencing options for young offenders and emphasises the desirability of non-custodial options for dealing with young offenders. Article 40(4) states that a variety of dispositions and alternatives to institutionalisation must be available to ensure that ‘children are dealt with in a manner appropriate to their well-being and proportionate to both their circumstances and the offence’. 

· participation in decisions

11.7
CROC requires that children participate and be given a voice in any decisions, which affect them (Article 12).

· imprisonment as a sanction of last resort

11.8
CROC requires that children be deprived of their liberty only as a last resort and for the shortest appropriate time (Article 37). Taking other articles into account, the Convention clearly requires that the shortest appropriate time must be decided on the basis of the individual child rather than through a blanket application of the law.

· prohibition on arbitrary detention.

11.9
Mandatory sentences of detention may breach Article 9 of the ICCPR, which prohibits arbitrary detention. Under international law, detention may be characterised as arbitrary even though they are lawful under a State’s laws. Australia has acknowledged this interpretation in A v Australia (see below). Arbitrariness can incorporate elements of inappropriateness, injustice or lack of predicability (see Blokland 1997, p.13; Wilkie, 1992, p.194).

· prohibition on inhuman and degrading punishment

11.10
CROC prohibits inhuman and degrading punishment (Article 37 (a)). Arguably mandatory sentencing can give rise to inhuman treatment through the use of incarceration for trivial offences. The ICCPR also prohibits cruel, inhuman or degrading treatment in Article 7 and will apply to both adults and juveniles.

· prohibition on placing juveniles in adult prisons

11.11 
CROC requires that juveniles be separated from adult offenders when held in custody. The Northern Territory Prison Officers Union has confirmed that under 17 year olds have been held in adult prisons. Four were under the age of 15 years and included two 12 year olds (Rights Now 1998, p.19).

· both CROC and the ICCPR require that sentences be reviewable by a higher or appellate court.

11.12 
Mandatory sentences by their nature are not reviewable in terms of their severity. 

· obligation not to deprive the right of Indigenous peoples to enjoy their own culture.

11.13 
The forced imprisonment of Indigenous children and adults hundreds or, in some cases, thousands of kilometres from their families and communities casts doubt on Australia’s compliance with Article 27 of the ICCPR. 

Remedies
11.14
It is generally accepted that international law may influence domestic courts where there is uncertainty or ambiguity. Australian High Court decisions have noted the influence of international law on the development of domestic law and its importance in relation to domestic decision-making. In Mabo (No 2)  Justice Brennan (with whom Mason CJ and McHugh J agreed) stated that:

the opening up of international remedies to individuals pursuant to the First Optional Protocol... brings to bear on the common law the powerful influence of the Covenant and the international standards it imports. The common law does not necessarily conform to international law, but international law is a legitimate and important influence on the development of the common law, especially when international law declares the existence of universal human rights (Mabo v Queensland (No 2) (1992) 175 CLR 1).

11.15
In 1991 Australia acceded to the First Optional Protocol of the ICCPR which allows individuals to take complaints (communications) to the United Nations Human Rights Committee under certain conditions. The Toonen case was a successful example of the use of Optional Protocol in a matter relating to sexual discrimination and criminalisation of gays in Tasmania. The Human Rights Committee found that the Tasmanian legislation violated sections of the ICCPR. In response the Australian Commonwealth introduced overriding legislation, the Human Rights (Sexual Conduct) Act 1994. Another successful example of the use of the Optional Protocol was A v Australia - a matter involving a Cambodian refugee. The Human Rights Committee found that Australia breached sections of the ICCPR with its legislative provisions for detention of illegal immigrants.

11.16
Australia has also acceded to the Optional Protocol to the Convention for the Elimination of All Forms of Racial Discrimination (CERD).

CROC
11.17
There is widespread agreement among national and international human rights bodies (such as Amnesty International, Human Rights and Equal Opportunity Commission), legal activists, community organisations and senior legal academics
 that mandatory sentencing regimes breach Australia’s obligations under the CROC.  However, there are no individual grievance procedures under CROC, and violations of the convention can be only taken into account during the reporting process. In fact the Committee for CROC has already criticised Australia in relation to mandatory sentencing of detention for juveniles, particularly drawing attention to its adverse impact on Indigenous young people.
 

ICCPR
11.18
Blokland (1997) has argued that mandatory sentencing offends the principle of proportionality in the context of Articles 7, 9, 10, 14 and 15 of the ICCPR and that an individual communication to the United Nations Human Rights Committee could be formulated. There are substantial arguments, which could be put to demonstrate that grossly disproportionate punishments contravene the prohibition against cruel, inhuman and degrading treatment and punishment. These arguments include the wide scope of Article 7; the fact that the issue of disproportionality in punishment has been previously raised by the Human Rights Committee; the fact that there is comparable jurisprudence within the European Convention on Human Rights where it has been considered that a penalty disproportionate to the offence may constitute inhuman treatment; and where domestic consideration of the issue might offer some influence, such as in the case of the Canadian Supreme Court referred to earlier in this submission.

11.19
Mandatory sentencing may contravene Article 9 on arbitrariness because such sentences are potentially inappropriate and unjust. A grossly disproportionate sentence could be considered arbitrary within the meaning of the ICCPR although it was imposed in accordance with the laws in the Northern Territory and Western Australia.

Racial Discrimination (CERD and the Racial Discrimination Act)
11.20
The Central Australian Aboriginal Legal Aid Service (CAALAS) has been considering action under the Commonwealth Racial Discrimination Act (1995). CAALAS is of the view that mandatory sentencing may contravene the Commonwealth law because it targets offences, which are most commonly committed by Aboriginal and Torres Strait Islander people. Not all offences, which can be fairly regarded as property offences, are covered by the legislation. The property offences left out of the mandatory sentencing legislation are the type of offences more commonly committed by non-Indigenous people, in particular fraud-related offences. The CAALAS submission to the Senate Inquiry provides some specific examples of these differences.

11.21
The empirical evidence presented earlier in this submission supports the view of CAALAS that mandatory sentencing legislation targets those offences most commonly committed by Aboriginal and Torres Strait Islander people and excludes those offences more commonly committed by non- Indigenous people. In addition, the introduction of ‘exceptional circumstances’ is likely to increase the indirect discrimination in the legislation because Aboriginal and Torres Strait Islander people are less likely to be able to satisfy the requirements, which satisfy ‘exceptional circumstances’. 

The Draft Declaration on the Rights of Indigenous Peoples
11.22
The draft Declaration on the Rights of Indigenous Peoples contains the emerging human rights norms, which reflect the aspirations of Indigenous people.  The draft Declaration contains a number of basic principles, including self-determination, which directly impact on the development of self-government and the exercise of control over matters affecting Indigenous children and young people, particularly in regard to child welfare, and juvenile and adult criminal justice issues. The draft Declaration affirms ‘the right of Indigenous people to control matters affecting them’ including the right of self-determination (Coulter 1995, p.128).
11.23
Part II of the draft Declaration is concerned with the rights to life and existence. Of particular relevance is the right to existence as a collective right of Indigenous peoples to maintain and develop their distinct identities and characteristics. It has been recognised that a major theme of the draft Declaration is the ‘protection of the unique character and attributes of Indigenous peoples, including culture, religion and social institutions’ (Coulter 1995, p. 127). Articles 6 and 7 of the draft Declaration deal with genocide, ethnocide and cultural genocide. They are significant because they deal with specific problems affecting many Indigenous peoples (Coulter 1995, p. 133). Article 6 of the draft Declaration protects Indigenous peoples from genocide through the separation of children from their families ‘under any pretext’. This Article is of clear relevance to the removal of children and young people through both child welfare and juvenile justice mechanisms. The draft Declaration expands international human rights through the development of provisions on ethnocide and cultural genocide (Article 7). According to Burger and Hunt (1994) these provisions represent a logical extension of existing legal provisions. Article 7 (d) prohibits ‘any form of assimilation or integration by other cultures or ways of life imposed on them by legislative, administrative or other measures’. Such a provision also has implications for child welfare and juvenile justice and adult criminal justice systems which may seek either directly or indirectly to impose the standards and cultural and social mores of the dominant group on Indigenous children, young people and families.
11.24
Clearly, the mandatory sentencing regimes in Western Australia and the Northern Territory are in contradiction to the emerging human rights norms and aspirations of Indigenous people. 

12. Crime Prevention, Social Justice and Indigenous Rights 
Criminological Arguments against Selective Incapacitation

12.1
As noted at the beginning of this submission, the development of mandatory sentencing rests on the view that selective incapacitation of repeat offenders is an effective crime control mechanism. There are substantial arguments against this proposition.

12.2
Firstly, Hogg (1999, p.263) has noted that there is ‘substantial doubt the criminal justice system can apprehend, identify and gaol for long periods of time sufficient numbers of high rate offenders at the right time in their criminal careers so as to substantially reduce the crime rate’. The legislation is likely to be ineffective within its own stated aims. For example the rhetoric in the Northern Territory focussed ‘separating offenders from the community to reduce the opportunity for further crime’ (The Hon. Denis Burke, Parliamentary Debates, 17 October 1996, p. 9687). Mandatory sentencing is ineffective because it focuses on a class of offences where petty criminals rather than dangerous offenders are likely to be apprehended. The previous case studies in this submission provide many such examples.

12.3
Mandatory sentencing’s effect on crime is likely to be modest while the social and penal costs are dramatic, especially in terms of the required imprisonment rates needed to achieve a marginal impact on crime levels (Zdenkowski 1999b, p.305; Chan 1995). Connected to this point is that the notion that crime was in some way ‘out of control’ was not a valid empirical justification for the introduction of mandatory sentencing. In the Northern Territory police statistics show that there was an actual decrease in the number of reported property offences in Darwin between 1995 and 1996 (Flynn, 1997, p.73).

12.4
Secondly, there are likely to be many ‘false positives’. Predicting future criminal behaviour on the basis of prior criminal record can be a poor guide. Research on juvenile offenders in New South Wales has shown that almost 70 per cent of young people only appear in court once (Coumarelos 1994). Logically if we want to stop reoffending we could incarcerate all first offenders before the court. Yet we know that we would be unnecessarily incarcerating about 70 per cent of these young people because they will not reappear in any case. We know that the remaining 30 per cent of young offenders will go on to contribute about 62 per cent of all court appearances, but we are unable to predict who the 30 per cent are on the basis of their first appearance. We could contemplate incarcerating all young people who appear for a second time. However only half of those young people will go on to reappear in court for further offences. In effect we  are unnecessarily incarcerating twice the number of young people. The same problem remains as we go through the spectrum of repeat offenders. And the further down the scale of reoffending we go the potential group of offences, which will be prevented decreases. Based on similar research in South Australia, Morgan (1993) has argued that a focus on repeat offenders will not provide a panacea for juvenile offending.

12.5
A large scale study of juvenile recidivism by Cain (1996) reconfirmed these findings. The study examined 52,935 juvenile offenders who appeared in New South Wales courts between 1986 and 1994. He concluded that ‘juvenile recidivism is not a problem of epidemic proportions. Seven out of every 10 juvenile offenders did not reappear before the Court on a second proven matter’ (Cain 1996, p.1).’ 

12.6
Thirdly, there are those who advocate mandatory sentencing on the basis of deterrence: incarceration deters further offending either specifically through direct experience or generally through knowledge of punitive consequences (specific and general deterrence). However, there is a substantial body of research, which indicates that increased penalties do not have a demonstrable deterrent effect (see Zimring and Hawkins 1973; Blumstein et al (1978). Indeed the Cain (1996) study found that the penalty a juvenile receives at first court appearance is associated with future recidivism. Higher order penalties, such as incarceration are associated with higher levels of juvenile re-offending rather than with the cessation of offending.

12.7
Thomas and Bishop (1984:1242-1243) found no support for the hypothesis that sanctions increase the perceptions of risk or diminish the likelihood of offending. In Australia, Kraus (1977) used a control group of school attenders and an experimental group of institutional inmates. He found that the use of penalties did not necessarily change offending behaviour because the offender's fear of being caught and punished was not raised to the same level as the non-offender. Rutter and Giller (1983) have also argued that deterrence requires consistency in the detection of the offender and the sentence imposed to have an effect on behaviour. However, low police clear-up rates, low likelihood of apprehension and high levels of unreported crime seriously question consistency in detection (Cunneen and White 1995, Chapter 5).

12.8
Assessment of the impact of the Western Australian Crime (Serious and Repeat Offenders) Sentencing Act (1992) found that the rate of motor vehicle theft and associated arrests had declined prior to the introduction of the new legislation. Although the legislation was aimed specifically at this type of criminal activity, reports of thefts and arrest rose after the introduction of the law. It was concluded that the legislation had no deterrent effect on the activities it was designed to reduce (Broadhurst and Loh 1993). 

12.9
In assessing the impact of Western Australia’s three strikes legislation, Morgan (1999, p.273) concluded that the home burglary rate was on the increase in the early 1990s but had begun to decline prior to the introduction of the new legislation in November 1997. Thus the declining trend predated the law and was not attributable to those laws. Secondly, Morgan (1999) argues there may have been some level of displacement because at the same time that home burglaries were declining there was a dramatic increase in robberies and armed robberies.

12.10
In the Northern Territory it has been difficult to obtain hard data on offending levels. However, reports from Neighbourhood Watch indicate only a slight variation in property-related crime. In 1996 in Darwin there were 2071 reports of unlawful entry, while in 1997 (after the legislation had commenced) there were 2039 reports of unlawful entry (Schetzer 1998, p.119).

12.11
Fourthly, there are the specific arguments against detention of young people. Ironically the Northern Territory Correctional Services 1991 publication identified some of these problems.

The evidence is clear that the more access juveniles have to the criminal justice system the more frequently and deeper they will  penetrate it… It has been shown that punishment of criminal offenders through incarceration in a juvenile detention centre… has little positive effect. What happens in many cases is that detainees learn from their fellow inmates how to become more effective in committing crime (quoted in Schetzer 1998, p.119).

12.12
There has been a range of empirical studies on the ineffectiveness of detention for young people. Kraus (1974) examined a group of probationers and a group of juveniles in a detention centre and generally found greater recidivism after institutionalisation. Another Australian study found that young people committed to a detention centre were about four and a half times more likely to be charged with a serious offence as adults than young people convicted of offences but who had not been committed (Kraus 1981, p.162). Greater levels of incarceration tend to promote higher levels of recidivism among young offenders (White 1992, p.59).

12.13
Fifthly, it can be argued that ‘three strikes’ mandatory sentences in Western Australia are irrelevant to adult recidivist offenders who commit serious crimes. Morgan (1991, p.275) argues that such an offender who commits a serious and violent ‘home invasion’ in Western Australia is likely to receive far more than the one year mandatory sentence if they are sentenced under normal sentencing principles. Indeed Judge Yeats (who has sat in both juvenile and adult jurisdictions in Western Australia) noted that prior to the 1996 legislative changes prison sentences of 18 months to three years were not uncommon for adults convicted of serious home burglaries (Yeats, 1997, p.375).

The Costs of Mandatory Sentencing 
12.14
Mandatory sentencing increases the likelihood that defendants will plead not guilty to charges. Judges are prevented from showing leniency to an offender who admits guilt and shows remorse. There is no incentive for defendants to plead guilty. Defendants are likely to appear before court at numerous mention hearings, and the hearings will involve more witnesses as the prosecution’s case is tested. The result of this will be increased remand populations, greater court backlogs and waiting times, and substantial increased costs and pressures placed on the courts and legal aid system. ATSIC discussions with Aboriginal and Torres Strait Islander Legal Services show that the legal services are placing matters down for hearing because of the consequences for people facing their third conviction in both the Northern Territory and Western Australia. 

12.15
Mandatory sentencing will require substantial increased budgets for correctional services. A study conducted by the Rand organisation in the US predicted that correctional budgets would need to double from 9 per cent to 18 per cent of overall state budgets (see Hogg 1999, p. 263). It was estimated in the US that spending in other areas of state responsibility would have to drop by over 40 per cent to fund the three strikes legislation (Greenwood 1996, p.53).

12.16
Costings from the Northern Territory Correctional Services 1995/96 Annual Report show that the estimated cost to hold a juvenile sentenced to 28 days detention is $12,432 (Flynn 1997, p.74). The current cost of imprisonment in Australia is estimated $52,049 per year per inmate (Carcach and Grant 1999).

12.17
A recent study by Carcach and Grant (1999, p.1) on imprisonment trends shows the comparative costings between jurisdictions with different imprisonment rates. ‘If Queensland, with a smaller population than Victoria, had the same number of prisoners as Victoria, it would save in the order of $80 million per year. If it had the same rate of imprisonment as Victoria it would save in the order of $110 million per year’. We have noted above that in fact the Northern Territory has the highest adult and juvenile incarceration rates in Australia. Western Australia is among the highest. ATSIC has also calculated estimates of the costs of Indigenous over-representation in the criminal justice system on the basis of 1998 Industry Commission data.
 ATSIC estimates that nationally $160,000,000 could be saved from the overall corrections budget of $1,064,000,000 through the elimination of Indigenous over-representation. Using the same assumptions, ATSIC estimates that a total saving of $795,000,000 could be made on the combined budgets of corrections, police, and courts through the elimination of over-representation.

12.18
Additional costs arising from mandatory sentencing apply to all the relevant players within the juvenile justice and criminal justice systems because of increased workloads. This issue has been confirmed at the local level in consultations with the Aboriginal and Torres Strait Islander Legal Services. A particular concern for ATSIC is the cost of legal representation for Aboriginal and Torres Strait Islander people. Legal assistance for Indigenous people is already at a crisis point and the need for legal representation of Indigenous people facing imprisonment is accelerating. Mandatory sentencing has severely exacerbated this problem. Aboriginal and Torres Strait Islander Legal Services have indicated that defending matters under the mandatory sentencing regimes is significantly stretching their resources.  ATSIC is responsible for the funding of Aboriginal and Torres Strait Islander Legal Services and the increase need for funding impacts on available resources for other program areas outside of law and justice. The need for funding for criminal matters also impacts on the available resources for other areas where assistance is required such as family and civil law matters. 

12.19
The barriers which prevent access to justice for Indigenous people have been canvassed elsewhere (Access to Justice Advisory Committee 1994). Mandatory sentencing is contributing significantly to this problem as it draws scarce resources away from other areas of need both within and outside the justice system.

A Principled and Humane Approach 
12.20
The general consensus in the literature is that incarceration is an ineffective deterrent in dealing with repeat offending. As our case studies demonstrate, and other research has shown, many repeat offenders have serious social and familial problems.
 Effective change in offending behaviour will require intervention, which is aimed at remedying these broader issues.

12.21
In general terms the Australian Law Reform Commission (1997, p. 243) noted that the international literature suggested  a number of factors were important reducing the likelihood of re-offending. These included overall goals of improving social competence and specifically required vocational training, improved literacy and numeracy skills, life skills development, empathy training and moral reasoning, and, where possible, involvement of the young person’s family. 

12.22
Long term solutions to the problem of offending involve crime prevention strategies that deal with social conditions, with such issues as poverty and unemployment. As Richard Harding (1993, p.141) noted in a discussion of the Western Australia repeat offender legislation, ‘one should not underplay the direct links between general social disadvantages and crime’. As noted previously in this submission, research shows clearly that the probability of being arrested for Aboriginal and Torres Strait Islander people is much higher if they are unemployed and that arrest itself decreases the likelihood of being employed. For example, home burglaries committed by young people are particularly reflective of economic disadvantage. Long term solutions will not be found in more punitive levels of criminalisation. Indeed they are likely to compound the problem.

12.23
Restorative justice and Indigenous community-based methods of dealing with Indigenous people have also emerged as important alternatives.  Restorative justice focuses on social reintegration of the offender back into the community while at the same time as providing acknowledgment of the needs of the offender. As La Prairie has noted, ‘restorative justice relies on various alternative dispute resolution techniques (such as mediation, arbitration, restitution, reparation, and reconciliation) as well as on various forms of diversion from criminal justice decision-making (such as conferencing)’ (La Prairie 1995, p.581). There has been criticism of the introduction of conferencing in Australia in terms of negotiation with Indigenous communities and accessibility of Indigenous children (NISATSIC 1997; Cunneen 1997). However, it is also recognised that restorative justice principles when coupled with recognition of Indigenous rights to self-determination are likely to provide important opportunities for Indigenous communities.

12.24
In the Northern Territory there are communities where through agreement with local police, some property and other matters are being referred back to the community for resolution. Communities near Katherine including Manyallaluk (Eva Valley), Wugularr (Beswick) and Barunga have adopted this approach. The Aboriginal and Torres Strait Islander Legal Services have told ATSIC that mandatory sentencing may well undermine not only the community initiatives to deal with law and order problems, it also undermines Aboriginal - police community relations because the police themselves are expected to apply the mandatory sentencing laws (see the ‘no drop’ police referred to earlier).

12.25
Both the Royal Commission into Aboriginal Deaths in Custody (1991) and the National Inquiry into the Separation of Aboriginal and Torres Strait Islander Children from Their Families (1997) noted the widespread desire of Indigenous people throughout Australia to exercise far greater control over the juvenile and adult criminal justice matters which affect them. 

12.26
Two events during 1997 reflected the greater demand by Indigenous people for negotiated outcomes in relation to justice issues. The first was in February 1997 in Canberra when Indigenous people from Aboriginal Justice Advisory Committees, ATSIC and other Indigenous organisations met to discuss the outcomes of the Royal Commission into Aboriginal Deaths in Custody and the continuing issue of deaths in custody and high incarceration rates. The second event was the Ministerial Summit on Indigenous Deaths in Custody held in Canberra in July 1997. At this summit some twenty Commonwealth, State and Territory ministers met with Indigenous representatives from ATSIC, the Aboriginal and Torres Strait Islander Social Justice Commission and Aboriginal Justice Advisory Committees. 

12.27
The Indigenous Summit recommended the development of Justice Agreements for each jurisdiction as a way of improving the delivery of justice programs. It was recommended that the framework provided by the National Commitment to Improved Outcomes in the Delivery of Programs and Services for Aboriginal and Torres Strait Islander People be utilised in the development of the Justice Agreements, particularly given that this was a Council of Australian Governments endorsed process. The National Commitment had placed a strong emphasis on developing a framework, which respected Indigenous self-determination, and it was seen as appropriate that this emphasis be included in the development of Justice Agreements. It was an agreement to which both the Western Australia and the Northern Territory Governments had committed themselves.

12.28
The Ministerial Summit resolved to develop multi-lateral agreements between Government and Indigenous peoples relating to justice issues. The Northern Territory was the only Government, which refused to sign the Outcomes Statement from the meeting.

12.29
There is a significant body of research and writing indicating the desire of Indigenous communities to exert greater control over the nature of criminal justice policy within their own lands and communities. Furthermore Indigenous community control over aspects of justice can have a powerful positive impact on improving conditions. In many cases where Aboriginal and Torres Strait Islander community justice initiatives have flourished there have been successes in reducing levels of arrests and detention, as well as improvements in the maintenance of social harmony. The success  of these programs has been acknowledged as deriving from active Aboriginal and Torres Strait Islander community involvement in identifying problems and developing solutions (Cunneen and McDonald 1997, NISATSIC 1997).

12.30
In summary all the major inquiries into Indigenous justice issues over the last decade, as well as the Indigenous Summit and the Ministerial Summit have stressed the need for developing practical and localised measures for dealing with criminal justice issues. The imposition of mandatory sentencing fundamentally goes against the notion that communities can develop effective ways of dealing with offending behaviour. Mandatory sentencing undermines community initiatives and it contradicts any commitment to self-determination.

13. Conclusion and Executive Summary

13.1
Many professional and community organisations throughout Australia have been strongly critical of the mandatory sentencing regimes in the Northern Territory and Western Australia. It is noteworthy that the Law Council of Australia and the Law Society of the Northern Territory have both strongly opposed mandatory sentencing. According to the Law Council of Australia, ‘the mandatory sentencing regime in the Northern Territory is harsh, leads to unfair results, and is ineffective in deterring offenders or reducing recidivism rates’ (Lawyer, 1999, p.1). Internationally, Amnesty International and the United Nations Committee on the Rights of the Child have been critical of mandatory sentencing in Australia. In 1997 the CROC Committee noted in relation to Australia that:

The situation in relation to juvenile justice and the treatment of children deprived of their liberty is of concern to the Committee ... The Committee is particularly concerned by the enactment of new legislation in two States, where a high proportion of Aboriginal people live, which provides for mandatory detention and punitive measures of juveniles, thus resulting in a high representation of Aboriginal juveniles in detention.
 

13.2
Amnesty International in its 1999 Annual Report specifically criticises the Northern Territory for its mandatory sentencing regime.

13.3
Many Australian authorities have demanded a stronger Commonwealth role to protect children and to prevent mandatory sentencing. The Australian Law Reform Commission (1997) and the National Inquiry into the Separation of Aboriginal and Torres Strait Islander Children from Their Families (1997) have recommended that the Commonwealth take a much stronger position in formulating national standards and in bringing Australia’s treatment of Indigenous youth in particular into line with international expectations. The Joint Standing Committee on Treaties in its report to the United Nations Committee on the Rights of the Child noted the following:

Mandatory sentencing does not take into account the child’s age, the facts of the current offence, the individual circumstances of the person, consideration of an appropriate period of time or the application of judicial discretion. Mandatory detention restricts the court’s capacity to ensure that the punishment is proportional to the seriousness of the offence and in relation to the rehabilitative options. These minimum sentences are in contravention of Article 37 (b) of the Convention which requires that deprivation of liberty not be arbitrary and is a measure of last resort (quoted in Brown 1999, p.5).

13.4
The research conducted by ATSIC on the impact of mandatory sentencing leads to the conclusion that these legislative regimes are unjust, discriminatory and undermine Aboriginal and Torres Strait Islander people’s development of localised and effective community-based justice mechanisms. What is also of particular concern to ATSIC is that the negative impact of mandatory sentencing on Indigenous young people and adults was foreseeable.

The Negative Impact of Mandatory Sentencing on Imprisonment 

· Indigenous juvenile detention has increased in both Western Australia and the Northern Territory. The national trend consistent in virtually all jurisdictions has been for lower Indigenous juvenile incarceration rates.

· In both the Northern Territory and Western Australia the adult imprisonment rate increased between 1997 and 1998.

· The highest rate of Indigenous over-representation in Australia for both juveniles and adults is in Western Australia 

Why is mandatory sentencing discriminatory?

· Indigenous young people are more harshly dealt with by the juvenile justice system prior to their appearance in court. Discriminatory treatment through the adverse use of discretion within the justice system means that Indigenous young people are more likely to appear in court, are more likely to have a prior record, and they are more likely to fall within the mandatory sentencing regimes. These issues directly affect the impact of mandatory sentencing. For example in Western Australia if a child receives a police caution or is referred to a juvenile justice team (conference), then the matter does not count as a ‘strike’ under the three strikes mandatory imprisonment legislation.

· Northern Territory court data shows clearly that mandatory sentencing will have an overwhelming impact on Aboriginal and Torres Strait Islanders rather than non-Aboriginal people. The vast majority of both adults and juveniles appearing before the courts for the principal offences, which fall under the mandatory sentencing regime, are Aboriginal. For example in 1996, 84% of all court appearances for ‘steal motor vehicle’ offences involved Aboriginal and Torres Strait Islander defendants; and 77% of all juvenile court appearances for break and enter involved Aboriginal and Torres Strait Islander young people.

· Conversely, the types of property offences (fraud) excluded from the mandatory sentencing regimes are precisely the offences where the majority of both adult and juvenile offenders are non-Indigenous. For example 77% of adult fraud cases involved non-Indigenous defendants.

· Aboriginal and Torres Strait Islander adults and juveniles appearing in court are significantly more likely to have a previous offending history and are more likely to be among those with extensive offending histories, than non-Aboriginal people.

· A further discriminatory factor is the location of detention centres and the removal of Indigenous children and young people from their families and communities. Most detention centres in Western Australia and Northern Territory are potentially hundreds, if not thousands of kilometres away from many Aboriginal and Torres Strait Islander communities they service. It is an issue that particularly affects Indigenous children and young people because they are more likely to come from a non-urban background.

· ATSIC is concerned that the recent amendments which allow an offender to avoid mandatory sentencing because of ‘exceptional circumstances’ will further disadvantage Indigenous defendants and entrench the discriminatory aspects of the law. It may be perceived that ‘exceptional circumstances’ have been introduced purely to avoid embarrassing situations where middle-class respectable and non-Indigenous people have been caught-up in the mandatory sentencing regimes. 

13.5
Thus mandatory sentencing regimes, although they appear to be facially neutral, are foreseeably discriminatory in their impact. The provisions of mandatory sentencing seem to be so skewed that a challenge under the Commonwealth Racial Discrimination Act (1995) may be available.

Why the Northern Territory Amendments are Inadequate

13.6
ATSIC shares the view of other legal commentators
 and the Aboriginal and Torres Strait Islander Legal Services that the recent amendments to the Northern Territory legislation have failed to significantly alter the repugnant aspects of the mandatory sentencing regime. The amended law will be more punitively discriminatory against Indigenous people than ever. ATSIC views the amendments whereby the court can order a juvenile offender to attend a diversionary program at the point of their second conviction as unsatisfactory, considering: 

· compulsory participation in a conference to avoid detention undermines the principles behind diversion and restorative justice; 

· few of the diversionary options are available in practice; and

· a third offence carries the mandatory 28 days incarceration.

Mandatory Sentencing is Operating Particularly Harshly in Some Communities 

13.7
Evidence presented in this submission and by the Aboriginal and Torres Strait Islander Legal Services show that mandatory sentencing is operating in a particularly harsh way in some communities.

· ATSIC recommends that the Senate Legal and Constitutional References Committee arrange with the Aboriginal and Torres Strait Islander Legal Services to visit specific communities in the Northern Territory and Western Australia for hearings into the impact of mandatory sentencing.

Mandatory Sentencing Contradicts Juvenile Justice Sentencing Principles 

· Mandatory sentencing contradicts the common thread which runs through juvenile justice legislative sentencing principles in all Australian jurisdictions, which are the need to deal with children in a way which is appropriate to their stage of maturity and to reinforce the fundamental importance of rehabilitation.

· Mandatory sentencing contradicts the national standards recommended by the Australian Law Reform Commission.   

· Mandatory sentencing is completely out of kilter with the sentencing principles which have been developed by the superior courts in Australia which establish the principle that special considerations are relevant to sentencing juveniles and that rehabilitation is seen as the primary consideration when sentencing young people.

Current Mandatory Sentencing Cases Show the Problems with Legislation

· In  Western Australia children are detained longer than adults for the same type of offence -  contrary to the Convention on the Rights of the Child. 

· Conditional Release Orders in Western Australia are likely to be only a temporary reprieve from twelve month sentences of detention.

· Government and media have attacked the court’s judgments when they have attempted to modify the worst injustices of mandatory sentencing. 

· It is clear in juvenile justice matters that the welfare issues, which bring Indigenous children before the courts, are not being addressed.

· The courts are opposed to mandatory sentencing because of the injustices, which are arising as magistrates, and judges are forced to apply the law.

· Constitutional challenges against mandatory sentencing are likely to continue, leading to an ongoing state of uncertainty over the law.

Why Mandatory Sentencing Offends General Sentencing Principles and Undermines the Rule of Law

· Fairness and Proportionality: Proportionality in sentencing is a fundamental principle of the common law. Proportionality requires that the penalty imposed be proportional to the offence and the offender. Mandatory sentencing infringes principles of fairness and proportionality because it allows no distinction between trivial and serious culpability. 

· Preventive Detention: The common law and the principle of proportionality do not permit preventive detention. Mandatory sentences extend the penalty for a particular crime for the purpose of protecting society from recidivism and gives rise to preventive detention.

· Cruel and Unusual Punishment: A mandatory sentence is not per se cruel and unusual but it may become so because it must be imposed regardless of the circumstances of the offence or the offender. There may be arguments in international law that the gross disproportionality engendered through mandatory sentencing may constitute cruel and inhuman punishment.

· Undermining the rule of law: mandatory sentencing brings about a fundamental change in the roles of parliament and the judiciary - a change that affects the independence of the judiciary and undermines judicial discretion and traditional functions of the court. Mandatory sentencing leads to the relocation of discretion from the judiciary to police and prosecutors. Pre-trial decisions become a key determinate to the outcome of the case. This is a shift in power from the judiciary to the executive. Under mandatory sentencing it is prosecutors who decide to invoke such laws against offenders. These decisions are less open to public scrutiny and the safeguard of appeals than judicial decision-making.

· ATSIC believes that there is little doubt that mandatory sentencing provides for a manifestly unjust system of sentencing. Because it is manifestly unjust and it can be applied in a capricious and arbitrary manner, it fundamentally undermines the rule of law. In regard to Aboriginal and Torres Strait Islander people this inherently unjust system is coupled with existing and entrenched patterns of discrimination in the juvenile justice and criminal justice systems.

Mandatory Sentencing Undermines the Royal Commission into Aboriginal Deaths in Custody

13.8
Mandatory sentencing contradicts the most fundamental finding of the Royal Commission into Aboriginal Deaths in Custody, as well as many of the specific recommendations.

· Many Royal Commission recommendations are concerned with diverting Aboriginal and Torres Strait Islander people away from prison. Mandatory sentencing undermines the consideration of non-custodial sentencing options or the consideration of the specific circumstances of individual offenders.

· Many recommendations made by the Royal Commission were designed to reduce adult and juvenile custody levels. In general terms, the recommendations require that Aboriginal and Torres Strait Islander communities and organisations should be negotiated with to find the best solutions to the problem of over-representation, that communities should be the primary source of information and should be consulted with, and that they should also be resourced to provide adequate non-custodial community-based alternatives. The imposition of mandatory imprisonment terms undermines these recommendations.

· All the recommendations of the Royal Commission should be seen in the context of Recommendation 188 on self-determination. Mandatory sentencing undermines the Royal Commission’s recommendation on self-determination because it assumes that imprisonment and detention are the required responses independent of any Indigenous input into the process.
· The Royal Commission also made several recommendations designed to improve the level and quality of information on the impact of the criminal justice system on Indigenous people. Both the Western Australian and the Northern Territory governments have failed to provide adequate information on the impact of mandatory sentencing. 

· ATSIC is concerned at the content of the recent Northern Territory Office of Aboriginal Development (OAD) Implementation Report on the Royal Commission into Aboriginal Deaths in Custody recommendations which inadequately deals with the impact of mandatory sentencing on Indigenous people. ATSIC supports the concerns of the Northern Territory AJAC and is critical of the Northern Territory OAD for minimising the widespread effect mandatory sentencing is having on Aboriginal and Torres Strait Islander adults, juveniles and communities.

Mandatory Sentencing Undermines the National Inquiry into the Separation of Aboriginal and Torres Strait Islander Children from Their Families

13.9
The recommendations from NISATSIC stress the importance of self-determination, as well as greater controls over decision-making in the juvenile justice system.

· Recommendation 43 requires that national legislation be negotiated and adopted between Australian Governments and key Indigenous organisations. Recommendation 44 is concerned with the development of national legislation, which establishes minimum standards for the treatment of all Indigenous children and young people. Mandatory sentencing undermines both these recommendations.

Mandatory Sentencing Violates Human Rights and Breaches International Law

· ATSIC views mandatory sentencing regimes as directly contrary to a number of specific sections of CROC and the ICCPR.

· ATSIC views mandatory sentencing as breaching the prohibitions on racial discrimination found in CERD and the Commonwealth Racial Discrimination Act (1975). 

· ATSIC views mandatory sentencing as violating the emerging human rights norms which are found in the Draft Declaration on the Rights of Indigenous Peoples, particularly those rights relating to self-determination and prohibitions on ethnocide and assimilation.

Mandatory Sentencing is Unlikely to Result in Reduced Crime Levels

· ATSIC accepts the findings of most criminological research that selective incapacitation through mandatory sentencing is unlikely to have sustained and significant affects on crime levels. 

· ATSIC accepts that most studies show that incarceration of young people does not positively affect recidivism rates and may lead to higher levels of individual offending.

Mandatory Sentencing Leads to Greater Costs

· Mandatory sentencing increases the likelihood that defendants will plead not guilty to charges. The result of this will be increased remand populations, greater court backlogs and waiting times, and substantial increased costs and pressures placed on the courts and legal aid system.

· Legal assistance for Indigenous people is already at a crisis point and the need for legal representation of Indigenous people facing imprisonment is accelerating. Mandatory sentencing has severely exacerbated this problem.

· ATSIC is responsible for the funding of Aboriginal and Torres Strait Islander Legal Services and the increased need for funding impacts on available resources for other program areas outside of law and justice. The need for funding for criminal matters also impacts on the available resources for other legal areas where assistance is required such as family and civil law matters.

Mandatory Sentencing Undermines Indigenous Community Justice Initiatives

13.10
Restorative justice and Indigenous community-based methods of dealing with Indigenous people are important alternatives to mandatory sentencing regimes. 

· ATSIC recognises that restorative justice principles when coupled with recognition of Indigenous rights to self-determination are likely to provide important opportunities for Indigenous communities.

· ATSIC accepts information provided by Aboriginal and Torres Strait Islander Legal Services that mandatory sentencing undermines community initiatives to deal with law and order problems, and also undermines Aboriginal - police community relations

· All the major Inquiries into Indigenous justice issues over the last decade, as well as the Indigenous Summit and the Ministerial Summit have stressed the need for developing practical and localised measures for dealing with criminal justice issues within the context of self-determination. Mandatory sentencing undermines these developments and is contrary to self-determination.

13.11
The Human Rights (Mandatory Sentencing of Juvenile Offenders) Bill 1999 will invalidate any Commonwealth, State or Territory law that requires courts to impose mandatory detention for offences committed by children. The current Bill is consistent with Australian human rights commitments under the Convention on the Rights of the Child, the International Convention on Civil and Political Rights and the Convention for the Elimination of All Forms of Racial Discrimination.

13.12
ATSIC supports this Bill and encourages your committee to commend it to the Senate.
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