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SUBMISSION

Dear Madam,

Submission to inquiry into Human Rights (Mandatory Sentencing for Property Offences) Bill 2000
New South Wales Young Lawyers thanks the Committee for its invitation to make a submission to its inquiry. We would like to begin by endorsing the Senate Legal and Constitutional References Committee report on the Human Rights (Mandatory Sentencing of Juvenile Offenders) Bill 1999 insofar as it relates to this Bill and its application to juveniles, plus its general conclusions on obligations arising out of international treaties. 

Having considered the Bill we further submit as follows:

Outline of our Submission
The thrust of our submission is simple - we object to mandatory sentencing schemes and believe that they have no place in our legal system. The arguments against mandatory sentencing are especially compelling in relation to juvenile offenders but we also seek to point out how they apply to adults. This additional application is one of the major ways in which this Bill differs from the Juvenile Offenders Bill of 1999.

We will concentrate on the ways in which mandatory detention schemes, such as the ones operating in Western Australia and the Northern Territory, breach Australia's international human rights obligations and are hostile to ordinary community standards.

We deal with the issues in four main sections:

· General arguments against mandatory detention for property offences;

· Contravention of Australia's international human rights obligations; and

· Commonwealth Law Making Power

· Bill-Specific Suggestions

We believe that the Commonwealth Parliament has the power - and indeed the duty - to legislate to override mandatory sentencing laws where they exist. We support the Human Rights (Mandatory Sentencing for Property Offences) Bill 2000 introduced by Senator Brown.

General arguments against mandatory detention for property offences

Laws which impose mandatory detention for property offences are objectionable for various reasons. These include:

· They place an unwarranted restriction on judicial discretion, and conflict with the principle that sentences must take into account the individual circumstances of each case. The current mandatory sentencing schemes give judicial officers a discretion not to impose a mandatory minimum sentence in exceptional circumstances, but this discretion is extremely limited and rarely applicable.

· They eliminate any real judicial discretion in the sentencing process and are therefore offensive to the separation of powers doctrine.

· They lead to results which are often unjust and sometimes absurd. People have been imprisoned over trivial items such as hot dogs, towels and cans of drink. In our view, sentences such as this are likely to bring the law and the administration of justice into disrepute. 

· They tend to have a disproportionately negative impact upon Aboriginal communities who are already in a socio-economically disadvantaged position. 

· They eliminate incentive for a defendant to plead guilty and may encourage defendants to pursue unmeritorious and sometimes lengthy trials. Anecdotal evidence suggests that this is causing significant problems for court administration in the Northern Territory and is costly.

· They may provide a disincentive for victims and witnesses to report crime. Victims may be upset about having their property stolen or damaged, but many would rather let the crime go unreported than see a young person go to prison. Furthermore, it discourages the reporting of crime where the victim knows or may be related to the perpetrator. 

· They are not an effective deterrent to committing further property offences. Property offences are so often crimes of necessity or survival. The weight of criminological opinion suggests that mandatory detention is likely to increase, not reduce, recidivism among young offenders. Imprisonment on objective criteria in circumstances where it is in reality an unduly harsh sentence given the subjective circumstances of the case can only lead to an exacerbation and possible entrenchment of the very circumstances that lead to the offence in the first place.

· They contravene Australia's international obligations under international human rights treaties such as the International Covenant on Civil and Political Rights (ICCPR), International Convention on the Elimination of all form of Racial Discrimination (CERD), and the Convention on the Rights of the Child (CROC). This aspect will be considered in more detail below. 

Contravention of Australia's international human rights obligations

Australia ratified the ICCPR in 1980 and CROC in 1990. Australia's ratification of those conventions imposes an obligation on Commonwealth, State and Territory governments to adhere to their principles. Additionally, it imposes an obligation on the Commonwealth to carry through those principles into domestic law where possible.

Further, we submit that some of the minimum standards we address below from the ICCPR and CROC are so widely held around the world to be so fundamental and inalienable as to constitute customary international law and are therefore binding in any event. We will detail below how mandatory detention for property offences breaches these international obligations.

Mention should also be made of the rules and guidelines which have been adopted by the United Nations Committee on the Rights of the Child. These clarify and flesh out the principles of CROC in their application to juvenile justice. They include the Standard Minimum Rules for the Administration of Juvenile Justice ("Beijing Rules") and the Guidelines for the Prevention of Juvenile Delinquency ("Riyadh Guidelines"). 

Mandatory detention regimes, such as the ones currently operating in the Northern Territory and Western Australia, contravene these treaties, rules and guidelines in a number of ways, which are summarised below. 

Best interests of child
CROC Article 3.1 provides: 

"In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration". 
Whilst the best interests of the child are not the only relevant consideration, they are extremely important. Mandatory detention laws are in clear contravention of this treaty provision. The architects of the mandatory detention laws have given this issue little or no consideration. The best interests of a child - and the community - will invariably be served by a sentence that is appropriate to the child's individual circumstances, the circumstances of the offence, and directed towards rehabilitation.

Arbitrary deprivation of liberty
CROC Article 37 (b) provides: 

"No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last resort and for the shortest appropriate period of time." 
ICCPR Article 9.1 also provides that “no one” shall be subject to arbitrary arrest or detention, which gives adults similar protection.

Some would argue that the word "arbitrary" merely means contrary to law or without trial. We submit that this definition is too narrow, and that detention is arbitrary if it is imposed without regard to the individual circumstances of the offender and the offence. Therefore, in their practical application, mandatory detention laws are in breach of both conventions as they apply to juveniles as well as adults.

Detention as a last resort for children
The principle that detention is a last resort is fundamental to CROC.  Article 37(b) provides that it shall be used "only as a measure of last resort and for the shortest appropriate period of time".

The Beijing Rules and Riyadh guidelines expand upon this. 

Riyadh Guideline 3 provides: 

"Deprivation of liberty of a juvenile should be a disposition of last resort and for the minimum necessary period and should be limited to exceptional cases. The length of the sanction should be determined by the judicial authority, without precluding the possibility of his or her early release." 

Beijing Rule 17.1 provides the following principles for sentencing of juveniles:

"(a) The reaction taken shall always be in proportion not only to the circumstances and the gravity of the offence but also to the circumstances and the needs of the juvenile as well as to the needs of the society; 
(b) Restrictions on the personal liberty of the juvenile shall be imposed only after careful consideration and shall be limited to the possible minimum; 
(c) Deprivation of personal liberty shall not be imposed unless the juvenile is adjudicated of a serious act involving violence against another person or of persistence in committing other serious offences and unless there is no other appropriate response;
(d) The well-being of the juvenile shall be the guiding factor in the consideration of her or his case." (my italics)

Mandatory detention - especially where imposed for petty property offences after only one or two prior convictions - are a flagrant breach of these principles.

An appropriate range of sentences for children
CROC Article 40 deals with children alleged to have committed criminal offences. Relevant provisions include:

"1. States Parties recognize the right of every child alleged as, accused of, or recognized as having infringed the penal law to be treated in a manner consistent with the promotion of the child's sense of dignity and worth, which reinforces the child's respect for the human rights and fundamental freedoms of others and which takes into account the child's age and the desirability of promoting the child's reintegration and the child's assuming a constructive role in society."; and

"4. A variety of dispositions, such as care, guidance and supervision orders; counseling; probation; foster care; education and vocational training programmes and other alternatives to institutional care shall be available to ensure that children are dealt with in a manner appropriate to their well-being and proportionate both to their circumstances and the offence." 
Mandatory minimum sentencing does nothing to promote the child's dignity and is unlikely to promote respect for the rights and freedom of others. It works against the child's reintegration into the community and assuming a constructive role in society.

Although there is some provision for mandatory sentences not to be imposed in exceptional circumstances, we suggest that this is rare, and no substitute for a comprehensive range of sentencing options, and a discretion to impose the most suitable sentence.

Review by higher court or authority
CROC Article 37(d) provides:

"Every child deprived of his or her liberty shall have the right to prompt access to legal and other appropriate assistance, as well as the right to challenge the legality of the deprivation of his or her liberty before a court or other competent, independent and impartial authority, and to a prompt decision on any such action." 

This is mirrored in ICCPR Article 14.5 extending the principle to apply to adult detention.

Although mandatory sentencing laws do not remove appeal rights, the effect in practice is that mandatory detention laws are not reviewable because the appeal court's discretion is fettered.

Commonwealth Legislative Power

It would be ideal if the Western Australian and Northern Territory governments repealed their mandatory sentencing laws of their own accord but it would appear that they are not willing to do so. Even if Western Australia and the Northern Territory were to abolish their mandatory sentencing schemes, there would be nothing (in the absence of Commonwealth intervention) to stop them from being reinstated, or similar legislation being adopted in other States or Territories. 

We believe that a Commonwealth legislative response is necessary. Especially where juvenile offenders are concerned, the Commonwealth not only has the legislative power to outlaw mandatory sentencing, but a duty to do so to ensure compliance with our international human rights obligations. 

The precedents that we have for Commonwealth intervention to override specific State or Territory legislation include the Northern Territory’s euthanasia laws and Tasmania’s inclusion of homosexuality as an offence. These are important areas where the subject laws were of such an impact on the lives of Australians that the Commonwealth saw fit to intervene. We submit that mandatory detention is an issue of equal gravity such that the time has again come to act. 

The relevant Constitutional power is derived from section 51(xxix) of the Constitution. The Tasmanian Dams case showed that this "external affairs" power could be used by the Commonwealth parliament to override State legislation which was inconsistent with Australia's international treaty obligations. We have pointed out where the inconsistencies lie and are of the view that Parliament has the power to act.

In the case of the Northern Territory, the Commonwealth also has at its disposal the "Territories" power in Section 122 of the Constitution. 

We are aware of the strong "States’ rights" argument which mitigates against Commonwealth intervention. However, we believe that "States’ rights" arguments lose their weight when a State is clearly in defiance with Australia’s international human rights obligations and where the subject laws have such a potentially devastating effect on people, communities and in particular, aboriginal communities.

Bill-Specific Suggestions

Section 5

-
To avoid doubt, add the word “mandatory” before the word “imprisonment”.

-
Delete the words “of the Commonwealth, or” because you cannot limit Commonwealth Parliament’s law making power by an ordinary Act of Parliament.

Section 6

-
To avoid doubt, add the word “mandatory” before the word “imprisonment”.

-
Delete the words “of the Commonwealth, or” because you cannot limit Commonwealth Parliament’s law making power by an ordinary Act of Parliament.

Section 7

Delete this section because Section 109 of the Constitution renders it unnecessary with regards to States and Territories, and you cannot limit Commonwealth Parliament’s law making power by an ordinary Act of Parliament.

Overall, we strongly support the Human Rights (Mandatory Sentencing for Property Offences) Bill 2000 introduced by Senator Brown.
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Yours faithfully,

Nicholas McNally

Chair, Human Rights Committee 

NSW Young Lawyers

Submission prepared by Nicholas McNally and Jane Sanders of NSWYL Human Rights Committee under the authority of NSWYL President, Karen Weeks.
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