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Introduction

As Christians we are concerned with the administration of law out of the belief in the essential, God-given dignity of all persons and the need to treat each person (victim, offender and the whole community) justly. It is reinforced by compassion and by a concern for the rehabilitation of offenders. Every society has laws to regulate its affairs and sanctions when the law is broken. This is not just a matter of social necessity to ensure the survival of society, but an expression of God’s graciousness in a fallen world. However, the Biblical witness acknowledges that in this sinful world the lawmakers are also prone to selfishness, oppression and error. When they pursue injustice they have no legitimate authority. It is contrary to the Biblical concept of justice that people should be punished beyond the level of their guilt for what they might do in the future or as a way of deterring others. Punishment is a serious matter that affects relationships, self-esteem and place in the community. Every effort should be made to seek a legal system that upholds justice and employs forms of punishment that, as far as possible, do not cause damaging effects to the community or the offender. In many cases this means that non-custodial forms of punishment are preferred. In general, prisons should only be used as a last resort. That is imprisonment should only be used where no other sanction can achieve the purpose intended by the law
. 

Uniting Church in Australia Position on Mandatory Sentencing

At the National Assembly of the Uniting Church in Australia in 2000, the gathered representatives of the Church across Australia resolved:

Liberty to the Captives  (Mandatory Sentencing)

in the spirit of this year of Jubilee:

(a) 
to record its:

(i)
opposition to Mandatory Sentencing in any jurisdiction and under any conditions;

(ii)
desire that all Australians have access to fair and discretionary sentencing;

(iii)
disappointment that Indigenous Australians are often disadvantaged within the criminal justice system;

(iv)
expectation that sentencing of juveniles occur within the parameters set by the International Convention on the Rights of the Child and United Nations Rules for the Protection of Juveniles Deprived of their Liberty;

(v)
expectation that Australia fulfil its obligations under the United Nations Declaration of Human Rights and the International Covenant on Civil and Political Rights;

(vi)
expectation that Australia will meet the United Nations Standard Minimum Rules for the treatment of Prisoners 1955;

(vii)
support for a restorative and rehabilitative justice system within Australia;

(b) 
to call on the Australian Government to use both advocacy and it’s legislative authority to outlaw the practice of mandatory sentencing within this nation;

(c) 
to convey the beliefs outlined in (a) and (b) to the Prime Minister, Leader of the Opposition, the Leaders of other parties in the Senate and House of Representatives;

(d) 
to convey the beliefs outlined in (a) and (b) to all State Premiers, Territory Chief Ministers and Leaders of other parties within these jurisdictions;

As the Uniting Church in Australia has therefore unequivocally stated its opposition to mandatory sentencing, we support the aims of the Human Rights (Mandatory Sentencing for Property Offences) Bill 2000 to ban mandatory sentencing for property crime.

Reasons for Opposing Mandatory Sentencing

Mandatory sentencing compromises the rule of law and separation of powers.  The moves towards mandatory sentencing are a way of undermining a court system.  The separation of powers is compromised when parliament circumscribes the discretion of the court.  Mandatory sentencing exemplifies the concentration of executive power.  This is not desirable, for whilst legislation can set the guidelines for the exercise of discretion, it is generally not able to deliver appropriate and specific responses on a case-by-case basis. 

Mandatory sentencing is unjust.  A court can assess the context and circumstances of criminal behaviour, and provide a sentence that can be programmatically responsive to offending triggers.  Mandatory sentencing, based purely on the concept of deterrence circumvents the flexibility of the court system.  This can lead to inappropriate and ultimately unjust sentencing regimes.

Mandatory sentencing is not a strategic response to the problems of offending. It is short-term and reactive. The types of crimes that attract mandatory sentencing policies tend to be those that are committed by young or socially disadvantaged sectors of the community.  In the Northern Territory, a report produced for the North Australian Aboriginal Legal Aid Service found in a sample of mandatory sentencing cases that
:

· In 68% of cases the offender did not speak English as their first language;

· In 63% of cases the offender had an education level less than year 8;

· In 90% of cases the offender was unemployed or a student; and 

· In 63% of cases the offender had a problem with substance abuse.

Crimes that also cost the community millions of dollars, but are not visible, such as fraud and tax evasion, do not attract mandatory penalties.

Mandatory sentencing doesn’t work.  It has questionable crime prevention efficacy.  A report prepared for the North Australian Aboriginal Legal Aid Service
 found that there had been no change in the overall reporting of property crime in the Northern Territory since mandatory sentencing was introduced. The same report found that there has been no real change in the number of offenders charged with property offences and that the rate of re-offending had not decreased.

Most crimes for which mandatory sentencing is applicable is oppurtunistic and committed as part of a transition through offending behaviour.  Instead, incarceration is likely to increase the chance of recidivist offending.  Money is more wisely spent on crime detection and early intervention programs.  Indeed the Northern Territory government was provided with funds for diversionary programs as a trade off for increasing the age of the definition of youth offending.  Restorative justice programs have generally been regarded as more effective crime prevention techniques. 

Mandatory sentencing works against reducing Indigenous imprisonment rates.  It is acknowledged that Indigenous imprisonment rates are unacceptably high and that this contributes to the high rate of deaths in custody of Indigenous people. The levels of over representation differ from state to state, however, across Australia most state regimes are attempting to reduce the number of Indigenous inmates. The Royal Commission into Aboriginal Deaths in Custody recommended that imprisonment should only be used as a sanction of last resort (Recommendation 92). Mandatory sentencing policies are not consistent with these aims. 
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