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INQUIRY INTO THE PROVISIONS 

OF THE
HUMAN RIGHTS (MANDATORY SENTENCING FOR PROPERTY OFFENCES) BILL 2000
31 July 2001

1. The New South Wales Bar Association welcomes the opportunity to make a submission to the Senate Legal and Constitutional References Committee’s inquiry into the Provisions of the Human Rights (Mandatory Sentencing for Property Offences) Bill 2000.   

2. The Association is concerned that regimes for the mandatory detention or imprisonment of juveniles, and for mandatory detention or imprisonment for property offences, are contrary to fundamental principles of human rights and sentencing law. The Association notes that Australia’s mandatory sentencing laws have been examined by three of the United Nations independent human rights treaty bodies, the Committee on the Rights of the Child, the Committee on the Elimination of Racial Discrimination and the Human Rights Committee. Each has concluded that the laws violate Australia’s obligations under relevant international human rights instruments.

3. The Association considers mandatory sentencing to be inconsistent with the following principles of human rights and sentencing. 

A fair hearing before an independent and impartial tribunal, and review of sentence by a higher tribunal 

4. The requirement of an independent and impartial tribunal (article 14(1) ICCPR) is an indispensable attribute of the right to a fair trial. Mandatory detention or imprisonment is fundamentally inconsistent with the right to a fair hearing before an independent and impartial tribunal, because the sentence is prescribed by the legislature and all discretion is removed from the sentencing court. 

5. In a criminal trial, sentencing is a fundamental part of the judicial process. At the heart of the sentencing process is the exercise of judicial discretion. The judiciary should have jurisdiction over all issues of a judicial nature, including exclusive authority to decide whether an issue submitted for its decision is within its competence as defined by law (UN Basic Principles on the Independence of the Judiciary, principle l3; Beijing Statement of Principles on the Independence of the Judiciary, principle 3(b)). Mandatory sentencing eliminates the need for any “judgment of experience and discernment”
 on the part of the court. 

6. Mandatory sentencing is also inconsistent with the right of a person convicted of a crime to have his or her conviction and sentence reviewed by a higher tribunal according to law (article 14(5) ICCPR), because it allows for no possibility of review of sentence. The right of appeal, or to seek to convince an appellate instance that leave to appeal ought be granted, is a critical aspect of the right to a fair trial. 

7. There are particular concerns in relation to the availability of interpreters for Aboriginal people appearing before the courts under mandatory sentencing regimes, and hence potential violations of the right of everyone, in the determination of any criminal charge against him or her, in full equality, to be informed promptly and in detail in a language which he or she understands of the nature and cause of the charge (article 14(3)(a) ICCPR).  

Prohibition of arbitrary arrest or detention

8. In a majority of cases, imprisonment or a disproportionate sentence of imprisonment for a minor offence will amount to a violation of the prohibition of arbitrary arrest and detention (article 9(a) ICCPR). The concept of arbitrariness must be interpreted broadly to include elements of inappropriateness, injustice and lack of predictability (UN Human Rights Committee, Van Alphen v The Netherlands (1991)). Any deprivation of liberty provided for by law must not be manifestly unproportional, unjust or unpredictable. Inconsistency in sentencing offends the principle of equality before the law, and is itself a manifestation of injustice.

9. Laws which require mandatory detention or imprisonment are contrary to the principle of proportionality well-established in Australian sentencing law
, distort the sentencing process, and are arbitrary because:

(a) they allow no differentiation between serious and relatively minor offending
; 

(b) they allow no differentiation between those for whom offending is out of character and those who display elements of recidivism;  

(c) they do not allow courts to sentence individuals according to the circumstances of the particular offence, and the totality of the offences committed; 

(d) they do not allow courts to sentence individuals according to the circumstances of the particular offender; 

(e) they allow no consideration of matters of parity in sentencing co-offenders in comparable circumstances
; and  

(f) they are contrary to the principle of the common law that a sentence of imprisonment should only be imposed when there is no other sentence appropriate, and that the shortest possible sentence should be imposed.

10. In the case of Aboriginal offenders, arbitrariness is particularly manifest because mandatory sentencing prevents courts taking account of the religious and cultural background and responsibilities of offenders, and the economic and social circumstances of many Aboriginal offenders. 

11. A further element of arbitrariness arises in that the shift from judicial to police and prosecutorial discretion means, in effect, that whether or not an offender is subject to a period of imprisonment is determined outside of court proceedings. In relation to such decision-making, there is no regulation, transparency or public scrutiny. Mandatory minimum sentences remove a check on the power of the prosecution, and concentrate discretion with respect to sentencing in the hands of the executive.

Cruel, inhuman or degrading treatment or punishment

12. In some cases, imprisonment or a disproportionate sentence of imprisonment for a trivial offence can amount to cruel, inhuman or degrading treatment or punishment (article 7, ICCPR). Severity of punishment is a factor relevant in determining whether there is violation of the prohibition or cruel, inhuman or degrading treatment or punishment (UN Human Rights Committee, General Comment on article 7).

Treatment of persons deprived of their liberty with humanity and with respect for the inherent dignity of the human person

13. Mandatory detention or imprisonment, particularly of Aboriginal offenders, also raises issues of conformity with obligations:

(a) to treat persons deprived of their liberty with humanity and with respect for the inherent dignity of the human person (article 10 (1), ICCPR); and

(b) to ensure that the penitentiary system comprises treatment of prisoners the essential aim of which shall be their reformation and social rehabilitation, 

because offenders are: 

(c) subjected to overcrowded conditions resulting from a dramatic increase in the number of prisoners; and 

(d) separated by huge distances from their families and communities.

Prohibition of racial discrimination and right to culture 

14. The Association is troubled by unequivocal evidence concerning the disproportionately high rates of detention of Aboriginal offenders which result from mandatory sentencing detention and imprisonment regimes. The Association is especially disturbed by evidence suggesting a particularly devestating impact of mandatory sentencing laws upon Aboriginal women. 

15. Mandatory detention or imprisonment is fundamentally inconsistent with the obligation of racial non-discrimination, in particular the obligation to ensure equal treatment before the tribunals and organs administering justice (article 5(c) CERD). The racially discriminatory impact of mandatory detention and imprisonment regimes upon Aboriginal offenders is exacerbated because: 

(a) mandatory sentencing legislation targets property offences which indigenous Australians are statistically more likely to commit; and 

(b) judicial discretion is retained in sentencing in relation to other property offences and more serious crimes such as crimes of violence.

16. In addition, the mandatory detention and imprisonment of indigenous children and adults hundreds, in some cases thousands, of kilometres from their family and country raises issues in relation to the non-enjoyment of the right to culture (article 27 ICCPR). There are particular concerns in relation to the impact of imprisonment upon young indigenous people at an age when they would normally be participating in ceremonies and assuming responsibilities in their communities. 

17. The Association notes that mandatory detention and imprisonment is inconsistent with the central recommendation of the Royal Commission into Aboriginal Deaths in Custody (1991) “that governments which have not already done so should legislate to enforce the principle that imprisonment should be utilized only as a sanction of last resort” (recommendation 92). 

The rights of young people 

18. Mandatory detention and imprisonment of young people is inconsistent with fundamental standards concerning the rights of children, including: 

(a) the principle that no child shall be deprived of his or her liberty unlawfully or arbitrarily, and that imprisonment of a child shall be used only as a measure of last resort and for the shortest appropriate period of time (CROC, article 37(b)); 

(b) the right of every child alleged as, accused of, or recognized as having infringed the penal law to be treated in a manner consistent with the promotion of the child's sense of dignity and worth, which reinforces the child's respect for the human rights and fundamental freedoms of others and which takes into account the child's age and the desirability of promoting the child's reintegration and the child's assuming a constructive role in society (CROC, article 40(1));

(c) the right of every child, if considered to have infringed the penal law, to have this decision and any measures imposed in consequence thereof reviewed by a higher competent, independent and impartial authority or judicial body according to law; (CROC, article 40(2)(b)(v));  and 

(d) the principle that a variety of dispositions, such as care, guidance and supervision orders, counselling, probation, foster care, education and vocational training programmes and other alternatives to institutional care shall be available to ensure that children are dealt with in a manner appropriate to their well-being and proportionate both to their circumstances and the offence (CROC, article 40(4)).

Conclusions 

19. For the foregoing reasons, the New South Wales Bar Association supports the initiative of Senator Brown to introduce a Bill for an Act to implement Australia’s human rights obligations under various international instruments with respect to the sentencing of people for property offences.

20. The Association considers it appropriate that the Bill does not prescribe different standards for the States, on the one hand, and the self-governing Territories on the other hand. Uniform national standards are appropriate and necessary for human rights issues.




� Veen v The Queen (No 2) (1998) 164 CLR 465





� R v Jurisic (1998) 45 NSWLR 209, per Spigelman CJ. 





� Veen v The Queen (No 2) (1998) 164 CLR 465.  The requirement of proportionality is well established in the jurisprudence of other jurisdictions, including Canada (R v Smith (Edward Dewey) [1987] 1 SCR 1045; � HYPERLINK "http://www.lexum.umontreal.ca/csc-scc/en/pub/1987/vol2/html/1987scr2_0309.html" �R. v Lyons [1987] 2 SCR 309�; � HYPERLINK "http://www.lexum.umontreal.ca/csc-scc/en/pub/1990/vol2/html/1990scr2_0711.html" �R. v Luxton [1990] 2 SCR 711�; � HYPERLINK "http://www.lexum.umontreal.ca/csc-scc/en/pub/1990/vol2/html/1990scr2_1385.html" �Steele v Mountain Institution [1990] 2 SCR 1385�; � HYPERLINK "http://www.lexum.umontreal.ca/csc-scc/en/pub/1991/vol3/html/1991scr3_0485.html" �R. v. Goltz [1991] 3 SCR 485�; � HYPERLINK "http://www.lexum.umontreal.ca/csc-scc/en/pub/2000/vol2/html/2000scr2_0090.html" �R. v Morrisey [2000] 2 SCR 90�; R v Latimer [2001] 1 SCR 3), South Africa (S v Jansen 1999 (2) SACR 368 (C); S v Schartz 1999(2 SACR 389 (C)), and the European Court of Human Rights (T v The United Kingdom, Application No 24724/94, 16 December 1999; V v The United Kingdom Application No 24888/94, 16 December 1999). 





� In July 1993, Justice Broderick of the US District Court, and Chair of the Committee on Criminal Law of the Judicial Conference of the United States, stated in a speech to the Sub-Committee on Crime and Criminal Justice of the Committee on the Judiciary of the House of Representatives: 





“Mandatory minima are inherently unfair because their application depends, in most cases, upon the presence of only one factor. The inherent vice of mandatory minimum sentences is that they are designed for the most culpable criminal, but they capture many who are considerably less culpable and who, on any test of fairness, justice and proportionality, would not be ensnared.” 





� Lowe v The Queen (1984) 154 CLR 606





� R v James (1985) 14 ACrimR 364; R v O’Connor (1986) 23 ACrimR 50.





� See the paper delivered by Dato’ Param Cumaraswamy, UN Special Rapporteur on the Independence of Judges and the Judiciary at the Symposium “Mandatory Sentencing – Rights and Wrongs”, University of New South Wales, 28 October 2000, at 11. 





� In R v Smith (Edward Dewey) (1997) 1 SCR 1045 and the other Canadian cases cited at footnote 1 above, the Supreme Court of Canada held that the imposition of a mandatory minimum sentence which ignores the particular circumstances of the offence and the offender can, in particular circumstances, constitute cruel and unusual treatment or punishment, contrary to article 12 of the 1982 Canadian Charter on Rights and Freedoms.  





