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executive Summary

The fundamental position put forward by Australian Lawyers for Human Rights (ALHR) is that there are compelling legal and policy reasons for the Federal Parliament to enact the Bill before the Committee, which would effectively render mandatory sentencing laws in Western Australia and the Northern Territory inoperative.

Although the Federal Parliament should not ordinarily exercise its legislative powers to effectively repeal state and territory laws, it is now clear that the High Court is likely to find mandatory sentencing laws unconstitutional, since they:

· raise constitutional issues regarding the principle in Kable by conferring functions on courts capable of exercising federal jurisdiction that are inconsistent with the exercise of that judicial power, since they are likely to bring the administration of justice into disrepute;

· raise constitutional issues regarding the implied right to due process under s71 of the Federal Constitution;

· the Northern Territory laws arguably raise constitutional issues regarding the federal separation of powers; and

· they constitute a clear breach of obligations voluntarily assumed by the Federal Government under international human rights treaties.

Discussion of mandatory sentencing has to date been pre-occupied with the policy concerns it raises.  While these policy considerations are compelling, it is also critical to consider the constitutionality of the current laws.  In our view, a High Court challenge to mandatory sentencing legislation on constitutional grounds is inevitable, and likely to be successful.  In view of this, there is an urgent need for the Federal Parliament to debate and enact the Bill before the Committee.

We stress that our constitutional concerns are not an argument that a state or territory legislature has no power to prescribe penalties.  We do not dispute that a legislature can set minimum or maximum sentences without usurping or infringing the judicial power.
  Our argument is, however, that a legislature cannot completely eliminate judicial discretion in relation to sentencing, or limit it to such an extent that it effectively removes it, since this risks transgressing the principle developed in the case of Kable v The Director of Public Prosecutions for New South Wales (Kable).
 Mandatory sentencing laws in the Northern Territory and Western Australia have this effect, and this is the primary reason for which we submit that these laws are not only concerning from a policy perspective, but raise constitutional issues.

ALHR notes that there is little publicly available evidence of the practical operation of mandatory sentencing laws apart from the NAALAS Report, Dollars Without Sense.  The conclusions put forward in this submission rely upon this report, as well as evidence given before coronial inquiries, and anecdotal evidence gathered from legal and policy workers.  There is clearly a substantial need for reliable public information on the operation of mandatory sentencing laws, but the evidence available indicates that there are also other strong policy reasons for the exercise of federal legislative powers to effectively repeal mandatory sentencing laws.  

These policy concerns been canvassed in detail elsewhere
, and ALHR does not intend to focus on these policy (as opposed to strictly legal) questions as such.  Since they provide mounting evidence of the fact that mandatory sentencing laws are likely to bring the administration of justice into disrepute, however, they are directly relevant to the question of whether a Kable claim would succeed before the High Court. In summary we note that mandatory sentencing laws:

· appear to be extremely economically inefficient and constitute a substantial drain on public resources;

· do not appear to further any of the fundamental aims of the criminal justice system since, inter alia, they do not act as a deterrent, and do not allow proper consideration of the  rehabilitation of offenders; 

· are contrary to long-established common law principles of judicial discretion in sentencing (especially the fundamental principle of proportionality in sentencing) since they produce inconsistent and disproportionate punishments; 

· appear to have a discriminatory impact in both geographic (ie, rural/urban) and racial (ie, indigenous/non-indigenous) terms; 

· appear to be contributing to continuing high rates of imprisonment of indigenous people, with a disproportionate effect on those indigenous people in remote areas and their families; and

· are contrary to the recommendations of the Royal Commission into Aboriginal Deaths in Custody and the Social Justice Commissioner’s Report on Indigenous Deaths in Custody.

ALHR supports the enactment of the Bill before the Committee since it would effectively resolve the ongoing constitutional questions, fulfil the obligations voluntarily assumed by Australia under international treaties, and would protect Australia and its common law judicial system from sustaining further damage to its integrity and reputation.  

Although we consider that a High Court challenge to mandatory sentencing laws is likely to succeed for the reasons set out below, the Federal Parliament should also be concerned with the prospect that a High Court challenge may fail.  A complaint (“communication”) has already been forwarded to the UN Human Rights Committee, which will subject the laws to a further round of scrutiny under the Convention on the Rights of the Child and Convention on the Elimination of Racial Discrimination. This risks exposing Australia to further international condemnation and disrepute.

� 		On this point, see for example, Fraser Henleins Pty Ltd v Cody (1945) 70 CLR 100 at 119-120 per Latham CJ; and Leeth v The Commonwealth (1992) 174 CLR 455 at 479 per Brennan J.


� 	FC96/027.


� 	See the NAALAS Report attached to the Bill for a summary.
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