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ANTaR NT opposes mandatory sentencing for property offences no matter the offender's age.  We therefore support the Bill which is the subject of this Inquiry.  Our submission provides details of our stand on mandatory sentencing and also other related law and order issues that particularly impact on Indigenous people in the Territory.

1.
The Injustice of Mandatory Sentencing

We believe mandatory sentencing for property offences is repugnant for many reasons:

· it contravenes several international human rights standards such as:  the International Covenant on Civil and Political Rights; the International Covenant on Economic, Social and Cultural Rights; the Convention on the Elimination of All Forms of Racial Discrimination; and the draft Declaration on the Rights of Indigenous People.

· it contradicts the Royal Commission into Aboriginal Deaths in Custody recommendations that imprisonment will be the last resort;

· it discriminates by targeting people from low socio-economic backgrounds who are usually already highly visible in the welfare and legal systems such as the poor and Indigenous people;

· it represents a harsh and uncompassionate response no matter how trivial the offence;

· its purpose is purely revenge which is hardly indicative of a modern society promoting tolerance;

· it has no rehabilitative cause;

· it takes away judicial discretion, resulting in some absurd trivial cases where people have been imprisoned for minor offenses;

· there is no proof that Territorians support the regime regardless of the CLP's claim that a recent by-election was won on support for mandatory sentencing.  There is evidence that when the regime is fully explained to supporters they reject the 'one size fits all' rule; and

· there is no clear proof that it deters recidivism.  In fact, figures from the Australian Bureau of Statistics reveal that property offences, robbery, and theft statistics are now at higher levels in 2001 than prior to the introduction of mandatory sentencing four years ago
.

2.
The Racist Nature of Mandatory Sentencing

Repeatedly, reports and statistics show that Indigenous Territorians are more likely to be less educated, unemployed, in poorer health, and homeless.  Such social circumstances inevitably lead to them being more represented in the criminal justice system.  Consequently, they are more at risk of being imprisoned under the mandatory sentencing law.  This is the hidden racist character of the regime.

Supporters of mandatory sentencing declare that the regime is not racially-based.  Such claims completely ignore the fact that certain sectors of our society are disadvantaged.  The principles of mandatory sentencing believe that we are all equal and that everyone should have the same values, beliefs and behaviours.  We are not all equal and our multicultural creed declares a tolerance of differing views and value systems.  A well-functioning society needs a more appropriate method built on principles of rehabilitation by which to maintain social order.  Mandatory sentencing has no rehabilitative mechanism as it is merely a form of punishment to satisfy victims of crime.

This situation is a slap in the face of Reconciliation.  In the past year hundreds of thousands of Australians have shown their support for Indigenous people's rights by voluntarily marching in the streets and signing reconciliation pledge books.  Reconciliation is much more than a buzz word - it represents a commitment by all Australian people and Australian governments to improve the social and economic conditions of our first nations' peoples.  Social justice is a major thread through this commitment.  It disappoints ANTaR NT that the NT Government was the only Australian State or Territory Government that refused to support strategies aimed at overcoming Indigenous disadvantage as proposed by the Council for Reconciliation
.  By maintaining mandatory sentencing the NT Government is continuing to reject the humane, positive and practical approach to reconciliation that millions of other Australians and all other Governments have accepted and welcomed with ease.

This situation is not surprising, given the NT Government's continual attack on Indigenous people's rights.  Their record on opposing land claims, lack of an adequate educational system in remote communities, and deficiencies in the provision of basic needs such as housing for Indigenous people in urban as well as remote localities is well evidenced.  As a further example of the poor relationship, the Chief Minister's public blasting of traditional owners' decision to close Uluru for a period of mourning (as it would disrupt the tourist industry, so Mr Burke claimed) showed not only a lack of consideration and respect, but a complete contradictory stance in his Government's promotion of Aboriginal culture as the prime subject matter that visitors want to see.  With an election looming, Indigenous Territorians have once again come under fire from various Ministers.  The NT Government's law and order strategy, highlighted by the Public Order and Anti-Social Conduct Act passed earlier this month, is a fine example of the intention to 'monster and stomp' on Indigenous itinerants, as described by the former Chief Minster Shane Stone.

Surely the NT Government is aware that mandatory sentencing is discriminatory by impact.  Perhaps the Government maintains its stance for political reasons to bow to the extreme right-wing segments of society rather than consider alternatives to dealing with the vexed issue of property offending in a humane and rehabilitative fashion.

3.
The Mandatory Sentencing Agreement of 2000

This deal was struck by the Prime Minister and the NT Chief Minister in April 2000 in response to the public outcry and backbench revolt after the death of a young man in Don Dale Detention Centre.  It was not a deal to lessen the severity of mandatory sentencing as this still exists at the magical cut-off age of 18 years.  The Commonwealth Government poured almost $5million into the NT Police Service to establish diversionary programs as part of the Agreement, or more appropriately, to silence critics of mandatory sentencing.  It is a concern to us that at this point in time, more than twelve months after the Agreement was signed, there does not appear to be any new diversionary programs apart from those already in existence prior to the Agreement.  Through media coverage it would appear that only a handful of juveniles have been 'diverted' to programs, with larger numbers being cautioned or sent to victim-offender conferencing facilities.  These alternatives, along with diversionary programs, should have always been options in the NT as is the case in other jurisdictions.  It seems an expensive process to obtain programs and policies which should have always been implemented by the NT Government as more suitable alternatives to mandatory sentencing.

4.
Territory Rights vs Commonwealth Intervention

Finally, we would like to make comment on the frequent claim that the mandatory sentencing issue should be resolved within Territory.  Opponents and supporters alike are frequently critical of the Commonwealth's intrusion powers to override Territory legislation.  Our view is that it is apparent the present NT Government will never repeal their own law.  At the same time, we are not encouraged by the Opposition's claim that should they win office they will replace the regime with a sentencing guideline format.  Whilst it is disappointing that the situation appears irresolvable at the local level, we are nevertheless appreciative that the Commonwealth does have the power and motivation to support the rights of Indigenous people in the Territory when those rights are under threat.  Whilst the mandatory sentencing regime remains, we are all devalued as Territorians and Australians.  In the absence of substantial motivation within our own borders, we implore the Commonwealth to act.

5.
Conclusion

ANTaR NT opposes mandatory sentencing for property offences as it is a racist and discriminatory approach that unfairly targets those people in society who are the most disadvantaged.  We are great supporters of reconciliation and we believe mandatory sentencing is in dire conflict with reconciliation principles.  For these reasons we fully support the Bill before the Senate Committee and commend the Australian Parliament to proceed with its passage in haste.







� ABS Recorded Crime Australia May 2001.


� Letter from Chief Minister Denis Burke to Dr Evelyn Scott, dated 9 Nov 2000, as reproduced in the CAR Final Report Reconciliation, Australia's Challenge Commonwealth of Australia 2000; page 148.
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