Mandatory Sentencing Senate Inquiry

The aims of our criminal justice system are fourfold: to punish offenders, contain offenders in a secure setting for the protection of the community, rehabilitate offenders so they do not offend again and to deter people from committing and recommitting crimes. 

Mandatory sentencing fails to address any of these objectives in an effective, efficient or morally responsible manner. In response to public perceptions of crime, fuelled by biased media reporting and based on unevaluated anecdotal accounts, mandatory sentencing has been hit upon as the solution to the crime ‘problem’. Yet its proponents have not produced any comprehensive inquiry or evaluation to establish either its effectiveness or cost efficiency. 

Taken to extreme, mandatory sentencing will lead to imprisonment for a whole range of trivial offences. Furthermore, a wealth of evidence exists indicating that mandatory sentencing, and resulting mandatory imprisonment, perpetuates cycles of criminality that can lead to escalating levels of crime. Moreover the costs associated with mandatory imprisonment, both economic and social, are astronomical. 

Mandatory sentencing does not justly punish offenders 

Mandatory sentencing proponents argue that it sends a clear message to the community that offenders will be punished for any transgressions against social norms. Certainly, it appears that being locked away from the general, ordinary community, as inevitably happens under mandatory sentencing, represents effective punishment.  

However, the concept of punishment in democratic societies has always been tied to the notion of a just, or earned punishment. The mentally ill, the disenfranchised and the weak are theoretically protected from the excesses of a vengeful society by the law. If someone is punished in excess of their crime, the punishment is unjust. We need to consider, therefore, whether the crime merits the punishment meted out to offenders caught under mandatory sentencing regulations. It is also a basic tenet of criminal law that a person should understand what he or she is being punished for. Otherwise, the argument runs, how can the offender appreciate the enormity of the transgression and why the punishment was imposed? 

Evidence from the Northern Territory and Western Australia clearly shows that neither principle is met under mandatory sentencing provisions. Since its introduction, mandatory sentencing provisions have impacted upon people who have committed fairly minor offences. The evidence also shows that those affected by the legislation are generally poor, dispossessed and Aboriginal. According to the North Australian Aboriginal Legal Aid Service (NAALAS), the majority of the offenders brought under mandatory sentencing provisions were unaware of what it meant and did not understand the concept. It is doubtful whether someone can be effectively  punished if they do not appreciate why they are being punished. Moreover, NAALAS found that 63 per cent of all offenders were affected by drugs, alcohol or petrol at the time of their offending. It is arguable that someone who is not thinking clearly cannot be aware of the gravity of their offence, and that the real reason for the punishment is therefore void. 

Mandatory sentencing increases the prison population

Mandatory sentencing inevitably leads to mandatory imprisonment, yet the inevitably of the progression from first property offence to a period in gaol is often overlooked by proponents of the system. 

There is considerable evidence that mandatory sentencing actually increases the prison population. Longer sentences are imposed for relatively minor offences. In the United States in the early 1990’s, three-strike laws which imposed 25 years prison sentences for people convicted of a third felony were enacted by the federal government and 23 States. This effectively handed life sentences to thousands of people for minor crimes, such as stealing a bicycle or a spare tire.

Mandatory sentencing does not rehabilitate the offender

There is strong evidence that a period of imprisonment actually makes people more disposed to commit crimes. Empirical evidence suggests prisoners learn to commit more serious or different crimes during their period inside. People also frequently leave prison with greater reasons for offending than when they went in. After leaving prison, it can be extremely difficult to adapt to a normal, law-abiding life, gain meaningful employment or education, or establish a stable family or home life.

According to the Commonwealth Governments Report on Government Services 2000, 62 per cent of prisoners Australia-wide had previously been imprisoned under sentence. Women overall reported slightly less recidivism than men, at 55 per cent.
 The figures suggest that a period of imprisonment does not prevent someone from committing crimes in the future. 

The United States leads the world in imprisonment with over two million of its citizens in prisons across the country. America’s  federal Bureau of Justice Statistics recently completed a study into recidivism, which tracked down 16,000 released prisoners to measure their patterns of re-offending. The study found that two-thirds had been re-arrested on felony or major misdemeanour charges within a few years. Significantly, almost one-fifth of people who had been incarcerated for nonviolent offences went on to commit more serious, violent crimes.

In contrast, a range of alternatives that impose onerous conditions upon offenders but that allow them to be housed outside prison walls have been successfully implemented in NSW and other jurisdictions. Continuous community involvement has also been shown to strongly reduce the chances of someone returning to a life of crime, while at the same time sending a positive and strong message to offenders that their behaviour is not acceptable to the community. This is to be preferred over a system resulting in the rapid progression to prison of vast numbers of mandatory sentencing ‘graduates’.

Mandatory sentencing does not reduce crime
There is no proven link between imprisonment and reductions in criminal behaviour in the community in NSW or anywhere else in the world. Rather, all the evidence suggests that while crime rates are not significantly affected, imprisonment rates surge upwards. Mandatory sentencing only adds to this equation.  

The United States has had mandatory sentencing at both State and federal levels of government since 1973, when New York governor Nelson Rockfeller introduced compulsory 15 year prison sentences for drug possession. Since then, the country’s crime rate has meandered all over the place.
 The pace of incarceration, however, has outstripped crime rates at a phenomenal rate with prisoner numbers up 300 percent in some States in recent years. 

Many jurisdictions experiencing the fastest growth in prison numbers have had minimal success in reducing crime rates. In West Virginia, for instance, the number of people gaoled jumped by 131 per cent in ten years, yet the crime rate dropped only 4 per cent.
 There appears to be no correlation between the numbers gaoled, and the effect on crime overall. Texas and the Netherlands, for example, have similar populations and similar crime rates, yet Texas gaols its citizens at staggering rates.
 

According to the Northern Territory Correctional Services, the rate of re-offending has not decreased despite the introduction of mandatory sentencing. Property crime reporting has not fallen, while reports of home burglaries actually increased between June 1997 and 1998, after mandatory sentencing was introduced.

Economic Cost of Mandatory Sentencing

The economic cost of the increase in prison sentences and numbers of prisoners through mandatory sentencing must be paid for some way. Locking up so many prisoners is not cheap.

The Northern Territory budgets just under $147 a day to gaol an adult, while the Corrections budget jumped almost $8 million dollars in one year. The cost of keeping just one child in juvenile detention for 12 months in NSW is as high as $170 000.
 This is a significant cost that must be considered when assessing the economic effect of mandatory sentencing. 

Building more prisons also proves to be a costly exercise when the construction and everyday running costs are calculated.
 NSW spends $34 dollars per prisoner per day on running its prisons, but the Northern Territory and Western Australia are only a few dollars behind.
 Since the introduction of mandatory sentencing, Darwin prison has undergone major expansion, representing a considerable increase in capital cost to the government.

The cost of imprisonment does not include any non-correctional costs, such as the loss of productivity of persons previously employed, and the cost of welfare support for the families of persons sent to prison. It also costs thousands of State dollars to facilitate a prisoners’ return to the community, such as meeting housing costs and health benefits. 

Costs jump exponentially when the accommodation needs for the children of imprisoned parents, who run a high risk of being made State wards or ending up in Juvenile Detention Centres, are factored in. As a considerable number of women in prison are parents, with many being sole carers, this represents a substantial financial risk to the community. 

Social Cost of Mandatory Sentencing

If mandatory sentencing is to be the chosen way of dealing with offenders, we must also accept the enormous intangible social costs of prison politics that accompany it. Many socially desirable projects are sacrificed to enable the massive expenditure on prisons to occur. This is an expensive, international trend. Critics of the expansion of the prison system 

have argued that

the high cost of prison expansion has crowded out funding for schools, hospitals and drug treatment-institutions which really do contribute to healthy communities ...there is even some evidence that young people growing up on the ‘right’ side of the walls in prison-dependent rural communities are suffering the consequences.
 

Similar trends are emerging in Southern America.

The annual cost of a prisoner in Brazil is US$4,400 but in some states this number is much higher.. if the money that is being spent to maintain the 4,500 prisoners that did not commit serious or violent crimes could be used in some different ways, one could, for example, build 18,163 units of houses for the poor; or 4 995 health care units; or 391 schools.
 

Discriminatory effect of Mandatory Sentencing 

The history of Aboriginal imprisonment is a tragic one. Indigenous people are imprisoned at grossly disproportionate rates when compared to the rest of the population, making up 73 per cent of the Northern Territory’s prison population.
 The number of indigenous people imprisoned in the Territory rose by 40 percent in less than three years, while the imprisonment rate for  Aboriginal women rose by 485 percent. 

Indigenous people, especially women, are also vastly under-represented in alternatives to full time custody, such as home detention, community service orders, or periodic detention. They are also more likely to have a higher classification status than non-Aborigines, which restricts their movement through the gaol system and effectively bars them from rehabiliative programs.

Mandatory sentencing bears a disturbing similarity to old dispersal laws. These dispersal laws allowed authorities to shoot Aboriginal people who were gathered together and, as the law said, were acting suspiciously. Dispersal laws meant that traditional ceremonies and social gatherings could not take place. 

Apart from the toll on human life, the devastation caused by dispersal laws to the tribal and cultural life of a people whose existence was founded on communal sharing is almost impossible to comprehend. The dispersal laws operated at a time when a ruthless government policy was in place, whereby half-castes were divided from full-blood Aboriginal people.  The half-castes were forced to merge or assimilate with the white population while the ‘real’ blacks were forced to live on stations and reserves in the expectation that they would soon die out. Draft legislation in 1886 that controlled what Aboriginal people could do and where they could live included a clause, which was removed just prior to the passing of the bill, that provided for guilt by association for anybody crossing the government's colour divide. 

Any able bodied half-caste found lodging, living or wandering in company with any Aboriginal, and not being able to give a good account of himself, should be deemed an idle and disorderly person, and liable to imprisonment for any time not exceeding 12 months, with or without hard labour.

In my view, gaoling a young Aboriginal boy for stealing textas and paint is no better than putting somebody in gaol for associating with a full-blood Aboriginal person. 

Putting a price on keeping a family together, or providing a service that supports someone through an examination of their offending behaviour is difficult. However, there cannot be any doubt that alternatives to prison are not just less expensive in terms of the operational costs, and less costly in the long term as a result of their ability to address offending behaviour, but are cheaper in terms of social costs. On this argument alone, mandatory sentencing practices ought to be reviewed.

Separation of Powers and Mandatory Sentencing

Many leading academics and legal commentators have warned of the dangers in the State over-reaching its authority and breaching the doctrine of the separation of powers. Under that doctrine, the legislature, executive and the judiciary comprise three distinct branches of government. The legislature creates statute law through the drafting and passing of laws in Parliament, the executive arm carries out those laws, while the judiciary applies common law principles, and interprets the laws as devised by the Parliament. 

Under the doctrine of the separation of powers, judges are independent of the Parliament. Judicial independence means that judges make their decisions based on the facts and evidence presented in a case. Mandatory sentencing removes this crucial element of judicial independence by compelling magistrates and judges to impose a mandatory sentence upon an offender. The judge is unable to take the individual characteristics or reasons for the crime into account – he or she must sentence according to the will of the parliament, not according to an objective view of the case in question.

Mandatory sentencing leave the judiciary very little room, or independence, with which to operate. People found guilty are compulsorily dealt with, usually by imprisonment, for predetermined periods of time. America has found that under mandatory sentencing, “punishment became a political decision.”
 

A High Court challenge to mandatory sentencing, based on the argument that mandatory sentencing offends against the principle of the separation of powers and judicial independence, is in the pipeline.
 The Northern Territory and Western Australian Governments will no doubt watch its progress with interest.

� Beiser, Vince “How We Got to Two Million – How did the Land of the free become the world’s  


  leading jailer?” at Mother.Jones.com 10 July 2001pg 4


� Steering Committee for the Review of Commonwealth / State Service Provision, op cit pg 739


� Abramsky Sasha, Breeding Violence, 10.07.01 from the forthcoming publication Hard Times Blues, 


   St Martin’s Press, Jan 2002 


� Beiser, Vince op.cit


� Beiser op.cit. pg 2


� No New Women’s Prison Campaign (NNWPC) Submission to the NSW Parliament Select 


  Committee Inquiry into the Increase in the Prison Population, May 2000 Submission 115, pg 5


� Sheldon & Gowans,  Dollars without Sense – A Review of the Northern Territoy’s Mandatory 


  Sentencing Laws, The North Australian Aboriginal Legal Aid Service 


� NSW Auditor Generals Report, The Cost of Government, 1999 41 Walker & Hough 1988, as cited in 


   Walker pg 46. 42 Walker & hough op cit pg 56.


� Kupors Insight on the News "Will building more US prisons take a bite out of crime?", 7th June 1999, 


   News World Communications Inc


� Report on Government Services op cit.


� Sheldon & Gowans, op cit.


� The Prison Moratorium Project, New York, website - at http.lAvww.nomoreprisons.org


� Julita Lemgruber, Former Director of Prisons in Rio de Janeiro and Penal Reform International 


    Board Member, cited in Penal Reform International (PRI) website - found at    


    � HYPERLINK http://www.penalreform.org ��http://www.penalreform.org�


� Sheldon & Gowans, op cit.


� Cited by the Hon Peter Breen, Aboriginal Reconciliation, NSW Legislative Council, Hansard, 


    6 April 2000


� Zimring, Franklin, Criminologist at the University of California at Berkeley, cited in Beisr op.cit 


    pg 3


� Ackland, Richard, Why Life Means Forever in the Never-Never, Sydney Morning Herald, 13 July 


    2001 





PAGE  
1

