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CENTRAL AUSTRALIAN ABORIGINAL LEGAL AID SERVICE INC.

Central Australian Aboriginal Legal Aid Service Inc. (CAALAS) provides legal aid and legal aid related services, including:

· legal advice, referral, casework assistance and representation;

· duty lawyer assistance;

· preventative information and legal education, and

· input into law reform and law related issues to promote social justice for Indigenous Australians.

CAALAS is funded by the Federal Government through the Aboriginal and Torres Strait Islander Commission (ATSIC).  CAALAS also generates a significant proportion of its own funding through recovery of costs in successful court cases.

CAALAS seeks to:

· Promote social justice for Indigenous Australians;

· Promote the right of Indigenous Australians to empowerment, identity and culture;

· Ensure that Indigenous Australians enjoy their rights, are aware of their responsibilities under the law and have access to appropriate representation;

· Reduce the disproportionate involvement of Indigenous Australians in the criminal justice system; and

· Promote the review of legislation and other practices which discriminate against Indigenous Australians.

CAALAS services an enormous area of the Northern Territory including all of Central Australia to the South Australian, Western Australian and Queensland borders and as far north as Newcastle Waters Station, north of Elliot.  CAALAS also services clients coming in from the remote communities immediately over the borders into other States.  CAALAS’s potential client base comprises some 18,000 Indigenous Australians speaking approximately 16 different languages, many of whom maintain traditional cultural beliefs and practices and speak English as a second or third language, if at all.

CAALAS prepared a submission to the Senate Legal and Constitutional References Committee for the Committee’s inquiry into the Human Rights (Mandatory Sentencing of Juvenile Offenders) Bill 1999.  The general comments on the mandatory sentencing regime found in that submission are equally pertinent to this submission and CAALAS stands by those comments.  CAALAS notes that this inquiry has no specific terms of reference.  This submission therefore seeks to update and expand upon existing available material in relation to mandatory sentencing in the Northern Territory and provide recommendations to the Senate Committee.  CAALAS confines its comments to the mandatory sentencing regime in place in the Northern Territory.
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EXECUTIVE SUMMARY TC "EXECUTIVE SUMMARY" \f C \l "1" 
· Recent amendments to mandatory sentencing have raised the age under which a person is considered a juvenile from 17 years to 18 years, have introduced limited judicial discretion where there are ‘exceptional circumstances’ and have provided for juveniles to be diverted from the court system in some circumstances.

· Mandatory sentencing undermines the rule of law, attacks the independence of the judiciary and lowers public confidence in the judicial system.

· Mandatory sentencing appears to have had an adverse effect on court administration.  While the direct effect on rates of imprisonment cannot be ascertained due to the lack of Freedom of Information legislation in the Northern Territory, the Northern Territory continues to have the highest rate of imprisonment in Australia.

· Mandatory sentencing directly breaches key provisions of the International Covenant on Civil and Political Rights, the International Convention on the Rights of the Child, the International Convention for the Elimination of Racial Discrimination, the Recommendations of the Royal Commission into Aboriginal Deaths in Custody, the Racial Discrimination Act 1975 (Cth) and the Draft Declaration on the Rights of Indigenous Peoples.

· The system of diversionary conferencing, in its current form, also gives rise to human rights concerns.  This is mainly due to the fact that a juvenile may be referred to a diversionary program by police without any determination of guilt or innocence having been made through a judicial process and without any procedures in place for accountability or review of police decisions.

· The ‘exceptional circumstances’ rule in its current form can itself have a discriminatory effect as Indigenous people are less likely to be able to, or are perceived as being less likely to, meet the criteria.

· The Commonwealth Parliament has both the power and the responsibility to overturn mandatory sentencing, in furtherance of its own human rights obligations.

BACKGROUND - THE MANDATORY SENTENCING REGIME IN THE NORTHERN TERRITORY TC "BACKGROUND - THE MANDATORY SENTENCING REGIME IN THE NORTHERN TERRITORY" \f C \l "1" 
“An unjust law is not a law.” 
St Augustine (354-430AD): “On Free Will”
Background and Recent Amendments

Mandatory sentencing was introduced into the Northern Territory when amendments to the Sentencing Act 1995 (NT) and the Juvenile Justice Act 1983 (NT) came into effect on 8 March, 1997.

The amended Sentencing Act provided that adults found guilty of specified property offences must be sentenced to a mandatory minimum term of imprisonment of 14 days for a first offence.  For a second property offence the offender must be sentenced to a minimum of 90 days imprisonment, and for a third property offence the offender must be sentenced to a minimum of 12 months imprisonment
.  At the time of the initial amendments an adult was defined as any person 17 years of age and over.

Relevant property offences include:

· Theft (irrespective of the value of the property, and excluding theft where the offender was lawfully on premises – i.e.  shoplifting); 

· Receiving stolen goods; 

· Receiving after change of ownership; 

· Criminal damage; 

· Unlawful entry to buildings; 

· Unlawful use of vessel, motor vehicle, caravan or trailer (whether as a passenger or driver); 

· Taking reward for the recovery of property obtained by criminal means; 

· Assault with intent to steal; 

· Robbery (armed or unarmed)
. 

Under amendments to the Sentencing Act passed in June 1999, a form of mandatory sentencing now applies to sexual offences and violent offences against the person.  However these offences are treated differently to property offences in several important respects.  While the legislation on sexual offences and violent offences against the person provides that a term of imprisonment must be imposed, unlike property offences, there is no minimum term prescribed and the court has a discretion to order that the mandatory sentence be partially suspended
.  

The Sentencing Act has since been further amended to provide that a court has a discretion not to impose a mandatory sentence in “exceptional circumstances”.  However this discretion is very limited.  It only applies to a first offence and then only where there is a single property offence charged.  Further, exceptional circumstances exist only where the offender has committed a trivial offence, co-operated with police, is “otherwise of good character”, there are mitigating circumstances (being under the influence of alcohol is expressly excluded) and the offender has made restitution
.  Such circumstances, particularly those relating to “good character” and the ability to make restitution, are heavily skewed toward non-indigenous people.  

A recent example of the difficulty courts have had with the exceptional circumstances discretion is the case of Gorey v Winzar [2001] NTSC 21, which was a successful appeal against a mandatory sentence imposed at first instance.  The facts were that the appellant had been given a stolen jacket valued at $50.00, and put it on because he was cold.  He was subsequently charged with receiving stolen property, a mandatory sentencing offence.  The magistrate’s decision that he was required to sentence the defendant to a mandatory 14 days followed from his Worship’s finding that the offence was not ‘trivial in nature’.  His Worship reasoned that a jacket valued at $50.00 may be insignificant when compared with "$40,000 worth of motor vehicle", but not when compared with a "Smartie or a paper clip".  Although the decision that there were no exceptional circumstances, and that a mandatory sentence therefore applied, was overturned on appeal, this case illustrates the great difficulty that judges are faced with when attempting to use the extremely limited exceptions to mandatory sentencing to achieve a just result.

In CAALAS’s view, the ‘exceptional circumstances’ discretion was introduced after public debate on mandatory sentencing raised the embarrassing possibility of ‘respectable’ non-indigenous people being inadvertently caught up in the mandatory sentencing regime.  Such an inference is also supported by the otherwise inexplicable exclusion of ‘white collar’ property offences such as fraud and obtaining property by deception, which are mainly committed by non-indigenous people, from the range of property offences covered by mandatory sentencing
.

Diversionary Programs

Amendments to the Juvenile Justice Act originally provided that if a juvenile aged 15 or 16 is convicted of a relevant property offence and has at least one prior conviction for such an offence, that person must be sentenced to a period of detention of at least 28 days
.

Further amendments which came into effect from 1 June 2000 provided that, where a juvenile (then defined as a person aged 15 or 16) would otherwise receive a second conviction for a relevant property offence, the court has discretion to order that the offender attend a diversionary program rather than face 28 days in detention, subject to the offender being prepared to participate in the program.  Once the program has been completed, the matter is referred back to court for a final decision, at which time magistrates still have a discretion to sentence the offender to a period of detention.  Importantly, once a young person has been referred to a diversionary program, the discretion to refer the person to another diversionary program is removed, so that mandatory sentences apply once again for any future convictions.
. 

The Juvenile Justice Act was further amended on 1 June 2000, to increase the age by which a person is considered a juvenile from under 17 years of age to under 18 years of age.  This was done in response to political pressure on the Northern Territory Government by the Federal Government to make the amendments in return for a package of funding for diversionary programs..  The effect of this amendment is that 17 year olds are now also eligible to participate in diversionary programs.  However, while twenty four diversionary programs have now been approved by the Minister for Corrections Daryl Manzie
, as at 30 June 2000, only thirteen juveniles had been placed on diversionary programs by the courts as an alternative to a mandatory sentences of 28 days detention
.  Further, only two of the thirteen were aged 17, the others being 15 or 16 years old
.

The vast majority of referrals to diversionary programs are made by police.  A diversionary program can mean anything from a police caution to a structured program of reparation and limitations on the liberty of the juvenile.  Although the mandatory sentencing provisions apply only to persons 15 years and older, police have power to divert any juvenile of any age prior to any charges being laid and without any determination of guilt or innocence being made by a court.  If a juvenile is diverted by police CAALAS does not get the opportunity to see and advise the juvenile and CAALAS does not receive information on what happens to the juvenile.  Police have advised CAALAS that there have been “hundreds” of these types of referrals.  

If not referred to a diversionary program by police or the court a 15-17 year old on a first strike is sentenced at the magistrate’s discretion.  A 15-17 year old on a second strike can be ordered to do a diversionary program by the court, however CAALAS has not seen this being done often due to the fact that the majority are either diverted by the police or do not go on to become second strike offenders.  A third strike or more will attract 28 days mandatory imprisonment.  While CAALAS welcomes the idea of diverting juveniles away from the court system, CAALAS is concerned at the unfettered and unreviewable power that has been placed in the hands of police to impose penalties without any determination of guilt or innocence being made by an independent body or adjudicator.  This point will be further discussed below.

MANDATORY SENTENCING AND THE RULE OF LAW TC "MANDATORY SENTENCING AND THE RULE OF LAW" \f C \l "1" 
Mandatory sentencing undermines the rule of law, by overturning long standing common law sentencing principles, destroying the independence of the judiciary and lowering public confidence in the judiciary.  Further, the prospect of mandatory sentencing leading to gross injustice has resulted in police, prosecutors and the courts being forced to introduce informal systems to alleviate the worst effects of the regime, a system which inevitably invites arbitrary and unpredictable applications of the law
.  Mandatory sentencing constitutes an attack on the fundamental basis of the legal system in Australia and as such has been subject to almost universal condemnation by legal practitioners and the judiciary.

Mandatory Sentencing Undermines the Independence of the Judiciary and the Separation of Powers Doctrine TC " Mandatory Sentencing Undermines the independence of the judiciary and the separation of powers doctrine" \f C \l "2" 
The Constitution of Australia is premised on the principle of the separation of powers among parliament, the executive and the judiciary.  It is fundamental that a determination of the guilt or innocence of a person facing criminal charges, and the determination of an appropriate sentence, is the function of the judiciary.  It is equally fundamental to the constitutional basis of our legal system that the judiciary be free to exercise its power without interference from the parliament.  

Justice Michael Adams of the New South Wales Supreme Court has argued that mandatory sentencing brings about a fundamental change in the roles of parliament and the judiciary - a change that affects the independence of the judiciary and undermines the rule of law:

The independence of the judiciary is a fundamental value in any liberal democracy governed by the rule of law.  That persons are deprived of their liberty only in a public process by an officer of the state conducting himself or herself independently and able to bring an objective and disinterested judgment to bear on the facts free of political pressure seems to me to be of the very essence of the rule of law
.

Under mandatory sentencing, the function of the judiciary in determining an appropriate sentence following a conviction is appropriated by parliament.  

The introduction of the current system of diversionary programs means that in many cases even the function of the judiciary in determining guilt or innocence is devolved onto police (the executive).  A decision made by police to send a juvenile to a diversionary program results in the juvenile suffering a penalty imposed by the State without any determination of guilt or innocence having been made by a court.  Such decisions are made by police who have neither adequate information about the offender nor the skills to determine the guilt or innocence of an alleged offender.  Unlike police, magistrates have the opportunity and the necessary skill to fully assess the evidence and consider relevant circumstances such as the nature and triviality of the offence, the impact on victims, the character, economic and social background of the offender, the offender’s age, the likelihood of reoffending and to give each factor appropriate weight.  

Mandatory Sentencing Seeks to Overturn Common Law Principles of Sentencing TC "Mandatory Sentencing Seeks to Overturn Common Law Principles of Sentencing" \f C \l "2" 
One of the fundamental principles of the common law of sentencing is proportionality.  Proportionality requires that the penalty imposed be proportional to the offence and to the circumstances of the offender.  In Veen v The Queen (No 2) (1988) 164 CLR 465 the High Court held that it is necessary to give weight to the different purposes of punishment including deterrence, retribution, rehabilitation and societal protection.  

Mandatory sentencing has been introduced for the express purpose of disallowing consideration of the factor of rehabilitation in particular, in favour of a primary focus on retribution, with deterrence and societal protection also being given disproportionate weight.  

One of the justifications for mandatory sentences is to protect society from recidivism.  However, the Full Court of the High Court has unanimously held that the principle of proportionality does not permit the increase of a sentence of imprisonment beyond what is proportional to the crime merely for the purpose of protecting society from the recidivism of the offender (Chester v R (1988) 165 CLR 611).

Mandatory sentencing has the purpose and effect of overturning the common law principle of proportionality because it allows no distinction between trivial and serious offences or between offenders with greatly differing degrees of culpability, and prohibits the court from taking into account the degree of harm resulting from the offence.

Mandatory Sentencing Lowers Public Confidence in the Judiciary TC "Mandatory Sentencing Lowers Public Confidence in the Judiciary" \f C \l "2" 
A law is only a law because members of the public, including offenders themselves, largely accept the authority of the judiciary to interpret and apply the law.  Without such public acceptance and confidence in the judiciary, the law is only enforceable by physical force and, given that police cannot be everywhere, therefore becomes unenforceable.

According to the Hon. Justice Michael Adams of the NSW Supreme Court:

In proposing schemes either of mandatory or grid sentencing, the politicians are explicitly or implicitly, calling into question the sentencing patterns and procedures that have been developed by the courts in accordance with statutes of long standing.   To do so without any attempt at reasoned justification or to analyse the alleged shortcomings of the existing sentencing regimes, to my mind seriously undermines public confidence in the courts
.

Members of the Northern Territory Parliament have also actively sought to undermine public confidence in the ability of the judiciary to pass appropriate sentences by making public statements such as “as far as we’re concerned, the magistrates are not delivering”
 and describing judicial officers who seek to exercise what power they have to alleviate the worst effects of mandatory sentencing as “totally corrupt”
.

MANDATORY SENTENCING AND COURT ADMINISTRATION TC "MANDATORY SENTENCING AND COURT ADMINISTRATION" \f C \l "1" 
In CAALAS’s recent experience, the actual incidence of people who have gone to prison under mandatory sentencing is less than may have been expected.  However, the main reason for that is that CAALAS continues to defend the majority of matters charged under mandatory sentencing provisions, which usually results in one of two things happening.

One common scenario is that our clients do not come back to court as they do not want to go to gaol.  Our clients ‘disappear’ for a while, but are likely to be arrested a year later on a warrant, in which case the court process begins again.  CAALAS cannot say at this point how many warrants are currently out for people on mandatory sentencing charges, or how many have been issued since its introduction in 1997.  Prior to mandatory sentencing, however, the vast majority of such matters would have been dealt with immediately. 

Another possible scenario is that the matter goes to hearing.  This is becoming more and more common given that mandatory sentencing removes all incentive to plead guilty and that the prosecutors are becoming less inclined to do ‘deals’.  Current matters are set down for hearing 4-5 months away.  So matters that would normally have been dealt with quickly are frequently being adjourned and are ‘clogging’ the system.  In CAALAS’s experience, the date between first mention and hearing is getting longer as more cases are set for hearing.  If this situation continues over the next few years there will be significant delays of up to 6 months or more while the accused waits for a hearing date.

In practice, the ‘exceptional circumstances’ rule is not very helpful to our clients.  ‘Good character’ in particular is judged in a European sense and not from an Aboriginal perspective.  Further, our clients do not always have the necessary financial means to make restitution.  Most of CAALAS’s criminal clients commit their offences whilst drunk, yet being under the influence of alcohol is specifically excluded as a mitigating factor by the mandatory sentencing legislation.  It is very rare for CAALAS’s clients to be held to satisfy all the criteria of ‘exceptional circumstances’.  

MANDATORY SENTENCING AND RATES OF IMPRISONMENT TC "MANDATORY SENTENCING AND RATES OF IMPRISONMENT" \f C \l "1" 
The Northern Territory continues to have the highest imprisonment and community supervision rates in Australia, with the current rate per 100,000 of population at 433.9, more than three times the national average
.  

The absence of any Freedom of Information legislation in the Northern Territory means that information on the precise contribution of mandatory sentencing to the current rates of imprisonment cannot be obtained.  However, in 1996 Correctional Services received a 20% increase in budget allocation to reflect an expected increased prisoner numbers due to mandatory sentencing and an extra $3 million was allocated to create an additional 140 beds in the Darwin Correctional Centre at Berrimah
.  

The official bed capacity of Darwin Correctional Centre rose from 360 in July 1999 to 400 in June 2000, the same capacity as Alice Springs prison
.  In addition, work on a new 100 prisoner low security facility was scheduled to begin in 2001 and four additional demountable units were installed at the Darwin Correctional Centre as a temporary measure to increase capacity for low security prisoners
.

Consistent with the expected increase in prisoner numbers, the daily average prisoner numbers in Darwin Correctional Centre increased from 333 in 1998/99 to 340 in 1999/2000
.  

The 1999/2000 Annual Report of the Office of Corrections stated that:

Over the past few years there has been an increase in the (daily) average number of prisoners in custody. While a larger increase in the size of the prison population was predicted due to changes in sentencing legislation (e.g. Mandatory Sentencing), this has not yet eventuated with numbers temporarily plateauing
.  

CAALAS suggests that the “temporary plateau” referred to is likely to be the result of the fact that the spectre of mandatory sentencing is serving to delay court proceedings and, subsequently, prison receptions.  It may be notable that the rate of unsentenced prisoners in the Northern Territory has increased dramatically from 11% as at 30 June 1999 to 27% as at 30 June 2000
.
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Source: Northern Territory Correctional Services Annual Report 1997/1998, 1999/2000
One of the justifications proposed for mandatory sentencing is that it will result in lower rates of recidivism.  However, figures provided by the Office of Correction show that in 1998/1999 the Northern Territory had the highest rate of recidivism in Australia
.  The 1999/2000 Annual report does not contain comparitive figures.

With regard to Indigenous imprisonment, figures available from the Australian Bureau of Statistics, show that, as at 1 March 2000, 60.8 % of prisoners in the Northern Territory were Indigenous, compared to the next highest rate of 32.1% found in Western Australia.  

The 1999/2000 Annual Report of the Office of Corrective Services states that: 

As at June 2000, the rate of imprisonment of Indigenous people in the Northern Territory is 1,155 per 100,000 of the adult Indigenous population. This rate is lower than the Australian average of 1,729 per 100,000 for the adult Indigenous population and considerably below the States of QLD (1,687), NSW (1,819), WA (3,010), and SA (1,608).

CAALAS suggests that these figures do not represent a fall in Indigenous rates of imprisonment.  To the extent that there has been a dip in the number of Indigenous prisoners per 100,000 of population in the Northern Territory, CAALAS suggests that this is due to the effect of the influx of people smugglers entering Northern Territory prisons, as the number of imprisoned people smugglers went from zero as at 30 June 1997 to 127 as at 30 June 2000
.  

The 1999/2000 Annual Report of the office of Corrections supports this view when it states that:

“the daily average number of Indigenous people in custody during 1999-2000 was 410 persons, which represented 67% of the daily average. This proportion is lower than the previous years due to a large number of non-Australian citizens in custody from overseas for ‘people smuggling’ offences.”

MANDATORY SENTENCING AND HUMAN RIGHTS TC "MANDATORY SENTENCING AND HUMAN RIGHTS" \f C \l "1" 
Mandatory sentencing constitutes a direct breach of many provisions of the International Covenant on Civil and Political Rights (ICCPR), the International Convention on the Rights of the Child (CROC) and the International Convention for the Elimination of Racial Discrimination (CERD).  In CAALAS’s view mandatory sentencing is also in breach of the Racial Discrimination Act 1975.

The right to property vs the right to human dignity TC "The right to property vs the right to human dignity" \f C \l "2" 
While the right to own property and to not be arbitrarily deprived of one’s property is expressly recognized in article 17 of the Universal Declaration of Human Rights, this right does not appear in the ICCPR.  CAALAS submits that the international community recognizes that the right to property is subject to human rights relating to one’s person and to the inherent dignity of the human person.  Mandatory sentencing reverses this principle by perpetuating clear breaches of basic human rights in the name of preserving property that is often of very low monetary value and cannot be compared to the value of the preservation of human rights.

The International Covenant on Civil and Political Rights (ICCPR) TC "The International Covenant on Civil and Political Rights (ICCPR)" \f C \l "2" 
The ICCPR entered into force for Australia on 13 August 1980.  The rights and freedoms prescribed by the ICCPR are described as human rights and incorporated into domestic law by s.3(1) of the Human Rights and Equal Opportunity Commission Act 1986 (Cth) ("HREOCA").  The relevant provisions of the ICCPR and the ways in which mandatory sentencing breaches those provisions are:

Article 7
No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment…

The United Nations Human Rights Committee has stated in its General Comment on the implementation of Article 7 that in the Committee's view this prohibition extends to:

“excessive chastisement ordered as punishment for a crime or as an educative or disciplinary measure”.

Examples abound of the surprisingly severe penalties that courts are forced to hand down under mandatory sentencing.  CAALAS submits that mandatory sentencing results in sentences that are so wildly disproportionate to the crime committed that such sentences amount to ‘cruel inhuman or degrading punishment’ in contravention of Article 7.  

Article 9(1)
Everyone has the right to liberty and security of person.   No one shall be subjected to arbitrary arrest or detention.
Under international law, detention may be characterised as arbitrary even though it is lawful under a State’s laws.  Further, the principle of proportionality discussed above is an internationally accepted sentencing principle, which affects the interpretation under international law of a number of Articles of the ICCPR.  

Mandatory sentencing is a direct breach of Article 9(1) as a fixed term of detention is imposed without regard to individual factors or the triviality of the offence.  For example, a person who commits a very minor first property offence, such as stealing a $15 towel from a clothesline receives the same retribution as a first offender who steals thousands of dollars worth of goods.  

To force the courts to hand down the same sentence for a range of offences that are unrelated except to the extent that they involve interference with property, and which involve widely differing circumstances, is as arbitrary as would be the imposition of a significantly different sentence for two offences committed in identical circumstances.

Arbitrary detention also includes detention without trial.  Diversionary programs that are imposed prior to any determination having been made of the guilt or innocence of the alleged offender can result in detention and penalties being imposed without trial.

Article 9(3)
Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or other officer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable time or to release. It shall not be the general rule that persons awaiting trial shall be detained in custody, but release may be subject to guarantees to appear for trial, at any other stage of the judicial proceedings, and, should occasion arise, for execution of the judgement. 

Article 9(4)
Anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings before a court, in order that court may decide without delay on the lawfulness of his detention and order his release if the detention is not lawful. 

Articles 9(3) and 9(4) presuppose that the determination of guilt or innocence is the role of the court and is an exercise of judicial power.  The current system of diversionary programs for young property offenders allows police to pre-determine the criminal guilt of the alleged offender and deprive that person of their liberty, by requiring participation in the diversionary program under threat of a mandatory sentence, without the alleged offender going to trial.

Article 10(1)
All persons deprived of their liberty shall be treated with humanity and with respect for the inherent dignity of the human person. 

The United Nations Human Rights Committee has stated in its General Comment on the implementation of Article 10, paragraph 1, that this Article applies to any one deprived of liberty under the laws and authority of the State, thus including juveniles directed to diversionary programs.  

Article 10(3)
The penitentiary system shall comprise treatment of prisoners the essential aim of which shall be their reformation and social rehabilitation. Juvenile offenders shall be segregated from adults and be accorded treatment appropriate to their age and legal status.

The United Nations Human Rights Committee has stated in its General Comment on the implementation of Article 10(3) that:

“No penitentiary system should be only retributory; it should essentially seek the reformation and social rehabilitation of the prisoner”.

The purpose of mandatory sentencing for property offences is essentially retributive and nowhere in the rhetoric of mandatory sentencing is there any pretence that the reformation or social rehabilitation of the offender is a serious aim of mandatory sentencing.

Article 14(1)
All persons shall be equal before the courts and tribunals. In the determination of any criminal charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal established by law…

Mandatory sentencing directly breaches this Article as the particular property offences selected by the Northern Territory Government for the application of mandatory sentencing are precisely those that Indigenous people are more likely to commit.  CAALAS submits that this selection of offences is an example of deliberate discrimination, as there is no alternative logical explanation for the express exclusion from mandatory sentencing of shoplifting, fraud and other property offences that are more likely to be committed by non-indigenous people than the offences to which mandatory sentencing applies.

Article 14(2)
Everyone charged with a criminal offence shall have the right to be presumed innocent until proved guilty according to law. 

The United Nations Human Rights Committee has stated in its General Comment on the implementation of Article 14(2) that:

“By reason of the presumption of innocence, the burden of proof of the charge is on the prosecution and the accused has the benefit of doubt. No guilt can be presumed until the charge has been proved beyond reasonable doubt. Further, the presumption of innocence implies a right to be treated in accordance with this principle. It is, therefore, a duty for all public authorities to refrain from prejudging the outcome of a trial.”

The ability of police to send a juvenile to a diversionary program based on the officer’s belief that that person is guilty of a crime, without any determination of guilt or innocence being made by a court, is in direct breach of Article 14(2).
Article 14(3)
In the determination of any criminal charge against him, everyone shall be entitled to the following minimum guarantees, in full equality: 

(a) To be informed promptly and in detail in a language which he understands of the nature and cause of the charge against him; 

(b) To have adequate time and facilities for the preparation of his defence and to communicate with counsel of his own choosing; 

(c) To be tried without undue delay; 

(d) To be tried in his presence, and to defend himself in person or through legal assistance of his own choosing; to be informed, if he does not have legal assistance, of this right; and to have legal assistance assigned to him, in any case where the interests of justice so require, and without payment by him in any such case if he does not have sufficient means to pay for it; 

(e) To examine, or have examined, the witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him; 

(f) To have the free assistance of an interpreter if he cannot understand or speak the language used in court; 

(g) Not to be compelled to testify against himself or to confess guilt.

This Article has an equivalent in Article 40 of CROC which specifically applies similar guarantees to juveniles.

The United Nations Human Rights Committee has stated in its General Comment on the implementation of Article 14(3) that the requirements of paragraph 3 are minimum guarantees, the observance of which is not always sufficient to ensure the fairness of a hearing as required by paragraph 1.  The Committee also noted that Article 14 (3)(a) applies to all cases of criminal charges, including those of persons not in detention.  CAALAS submits that ‘criminal charges’ include the situation where a person is not formally charged, but is still subjected to the authority of the State, as is the case when a juvenile is referred to a diversionary program by police.  The Committee supports this interpretation when it notes further that:

“the right to be informed of the charge "promptly" requires that information is given in the manner described as soon as the charge is first made by a competent authority. In the opinion of the Committee this right must arise when in the course of an investigation a court or an authority of the prosecution decides to take procedural steps against a person suspected of a crime or publicly names him as such.”

The General Comment of the Committee on the implementation of Article 14(3)(e) is that:

“This provision is designed to guarantee to the accused the same legal powers of compelling the attendance of witnesses and of examining or cross-examining any witnesses as are available to the prosecution.”

When police exercise the power to refer a juvenile to a diversionary program before the person is formally charged, the accused is not entitled to any of the procedures set out in Article 14(3).

Article 14(5)
Everyone convicted of a crime shall have the right to his conviction and sentence being reviewed by a higher tribunal according to law.  

In its General Comment on the implementation of Article14(5), the Committee stated  that this guarantee is not confined only to the most serious offences, thus including minor property offences.  However, it is in the nature of a mandatory sentence that its severity is not reviewable in a higher court.  Thus mandatory sentencing directly breaches Article 14(5).  

Article 14(7)
No one shall be liable to be tried or punished again for an offence for which he has already been finally convicted or acquitted in accordance with the law and penal procedure of each country.

The majority of the High Court in Veen v The Queen (No 2) (1988) 164 CLR 465 F.C. 88/011 held that while an offender’s previous history is one factor which may be taken into account in determining the sentence to be imposed, it cannot be given such weight as to lead to the imposition of a penalty which is disproportionate to the gravity of the current offence as to do so would be to impose a fresh penalty for past offences.  Mandatory sentencing clearly results in disproportionate sentences being imposed purely on the basis of a person’s prior convictions.  Mandatory sentencing clearly breaches Article 14(7).

Article 27
In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community with the other members of their group, to enjoy their own culture, to profess and practise their own religion, or to use their own language.

Regular overcrowding in Darwin Correctional Centre results in many prisoners being transferred to Alice Springs, over 1600 kilometres away from their families and country, removing the possibility not only of visits from family but also of special leave to engage in important ceremonial business including funerals.  Over 100 prisoners were transferred from Darwin to Alice Springs during the 1999/2000 year.  The pressure that is likely to be placed on the capacity of Darwin Correctional Centre by mandatory sentencing in the future will continue to promote a situation where the operational requirements of the prisons put the Northern Territory in breach of Article 27.

The Convention on the Rights of the Child (CROC) TC "The Convention on the Rights of the Child (CROC)" \f C \l "2"  

CROC brings together the equivalents of a range of provisions found in other international instruments and applies them specifically to children, generally defined as persons under the age of 18 years.  Australia signed the CROC on 22 August 1990 and ratified it on 17 December 1990.  The CROC came into force on 16 January 1991.  Every stage of Australia’s involvement in the development and ratification of the CROC was done in consultation with, and with the participation of, State and Territory governments.  

The relevant provisions of the CROC and the ways in which mandatory sentencing breaches those provisions are:

Article 3(1)

In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.

In relation to juveniles, the justifications proposed for mandatory sentencing include such considerations as deterrence, retribution and incapacitation.  It could not be argued that mandatory sentences are in the best interests of the child or that the best interests of the child are a consideration at all, let alone a primary consideration.

More importantly, under mandatory sentencing the courts are actually prohibited from taking into account the best interests of the child, where the child is the offender, or the best interests of the offender’s children, where the offender is an adult.  Mandatory sentencing is clearly in breach of Article 3(1).   

Article 9(1)

States Parties shall ensure that a child shall not be separated from his or her parents against their will, except when competent authorities subject to judicial review determine, in accordance with applicable law and procedures, that such separation is necessary for the best interests of the child… 

Overcrowding in Darwin Correctional Centre and the regular transfer of prisoners to Alice Springs, results in many children being separated from their parent by vast distances, making face to face contact impossible.  The best interests of the children is not a factor which is required to be considered at all, with operational necessities being the only factor given genuine consideration.

Article 37(b)

States Parties shall ensure that no child shall be deprived of his or her liberty unlawfully or arbitrarily.   The arrest, detention or imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last resort and for the shortest appropriate period of time.

Our comments on arbitrary detention in relation to Article 9(1) of the ICCPR are of equal relevance to Article 37(b) of the CROC.  Article 37(b) specifically requires that the detention of a juvenile be a measure of last resort and for the shortest appropriate period of time.  The small number of juveniles being referred to diversionary programs as an alternative to a mandatory sentence shows that imprisonment under mandatory sentencing regime is not used as a measure of last resort but as one of several options, with the availability of diversionary programs and administrative factors playing a disproportionate role.

Article 40(1)

States Parties recognize the right of every child alleged as, accused of, or recognized as having infringed the penal law to be treated in a manner consistent with the promotion of the child's sense of dignity and worth, which reinforces the child's respect for the human rights and fundamental freedoms of others and which takes into account the child's age and the desirability of promoting the child's reintegration and the child's assuming a constructive role in society.

Again, mandatory sentencing breaches Article 40(1) as it prohibits courts from taking into account the age of the child and other factors which go to the reintegration of the child into society.  It is significant that even the court’s discretion to order that a child complete a diversionary program is limited to the child’s first offence, after which the discretion is removed.

We share the view of the Human Rights and Equal Opportunity Commission which has stated in its Human Rights Brief No.2 that:

It is clear that [detention is a measure of last resort] means 'in the individual case' because CROC requires individualised sentencing that is proportionate to the circumstances of the offender as well as of the offence.  All lesser options must be considered and excluded for sound reasons before a detention sentence is imposed.  […]  Detention is not just one more sentencing option.   It has the capacity to cause harm - contrary to the obligation to protect the child's well-being […].  It must therefore be subject to 'stricter scrutiny' before it is adopted
.

Article 40(2)(b)(v)

States parties shall, in particular, ensure that:

(b) Every child alleged as or accused of having infringed the penal law has at least the following guarantees:

(v) If considered to have infringed the penal law, to have this decision and any measures imposed in consequence thereof reviewed by a higher competent, independent and impartial authority or judicial body according to law; 

The nature of mandatory sentencing specifically precludes review of the penalty imposed by a higher judicial body.  Further, in the case of juveniles who are referred to diversionary programs by police before any charges are laid, the decision of the police that the child has infringed the law and is thus a candidate for the diversionary program, is not subject to review.

Article 40(3)(b)

(3) States Parties shall seek to promote the establishment of laws, procedures, authorities and institutions specifically applicable to children alleged as, accused of, or recognized as having infringed the penal law, and, in particular: 

(b) Whenever appropriate and desirable, measures for dealing with such children without resorting to judicial proceedings, providing that human rights and legal safeguards are fully respected. 

The system of mandatory sentencing does not provide adequate measures for dealing with juveniles without resorting to judicial proceedings.  The system of allowing police discretion to refer a child to a diversionary program cannot guarantee that human rights and legal safeguards are respected as there is no transparency or review mechanism for such decisions.

Article 40(4)

A variety of dispositions, such as care, guidance and supervision orders; counselling; probation; foster care; education and vocational training programmes and other alternatives to institutional care shall be available to ensure that children are dealt with in a manner appropriate to their well-being and proportionate to their circumstances and the offence.  

The very limited options available to the courts when dealing with juveniles i.e. a sentence of imprisonment or, if available, a diversionary program, do not go anywhere close to achieving the variety of dispositions required by Article 40(4) and do not attempt to have children dealt with in a manner appropriate to their well being.  Under mandatory sentencing, the courts are expressly prohibited from handing down a sentence that is proportionate to the circumstances of the child and the offence itself.

The International Convention on the Elimination of All Forms of Racial Discrimination (CERD) and the Racial Discrimination Act 1975 (RDA) TC "The International Convention on the Elimination of All Forms of Racial Discrimination (CERD) and the Racial Discrimination Act 1975 (RDA)" \f C \l "2"  

Article 2(1)(a) of the CERD provides that:

Each State Party undertakes to engage in no act or practice of racial discrimination against persons, groups of persons or institutions and to ensure that all public authorities and public institutions, national and local, shall act in conformity with this obligation.

Article 5 provides that:

States Parties undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of the following rights: 

(a) The right to equal treatment before the tribunals and all other organs administering justice.

The evidence presented earlier in this submission supports the view of CAALAS that mandatory sentencing legislation targets those offences most commonly committed by Indigenous people and excludes those offences more commonly committed by non- Indigenous people.  Further, the nature of the ‘exceptional circumstances’ rule invites further discrimination because Indigenous people are less likely to be able to, or are perceived as less likely to, satisfy all of the required ‘exceptional circumstances’. 

The Racial Discrimination Act 1975 TC "The Racial Discrimination Act 1975" \f C \l "2" 
Section 10(1) of the RDA provides that:

If, by reason of, or of a provision of, a law of the Commonwealth or of a State or Territory, persons of a particular race, colour or national or ethnic origin do not enjoy a right that is enjoyed by persons of another race, colour or national or ethnic origin, or enjoy a right to a more limited extent than persons of another race, colour or national or ethnic origin, then, notwithstanding anything in that law, persons of the first-mentioned race, colour or national or ethnic origin shall, by force of this section, enjoy that right to the same extent as persons of that other race, colour or national or ethnic origin.

Section 10(2) provides that a ‘right’ includes a reference to a right of a kind referred to in Article 5 of the CERD.  Article 5(a) of the CERD refers to the right to equal treatment before the tribunals and all other organs administering justice.

CAALAS is of the view that both the legislative amendments through which mandatory sentencing was introduced and the nature of the ‘exceptional circumstances’ rule may trigger section 10(1) of the RDA in that ‘by reason of’ each such provision, Indigenous people do not enjoy treatment that is equal to the treatment of non-indigenous people before all bodies which administer justice in the Northern Territory.  It is arguable, therefore, that by force of section 10(1) of the RDA, those provisions of Northern Territory law which result in such unequal treatment are of no effect.

Section 9(1) of the RDA provides that:

It is unlawful for a person to do any act involving a distinction, exclusion, restriction or preference based on race, colour, descent or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of any human right or fundamental freedom in the political, economic, social, cultural or any other field of public life.

In CAALAS’s view the enactment of mandatory sentencing legislation is an act which has the effect, if not also the purpose, of nullifying or impairing the right of Indigenous people to equal treatment before the law.  Mandatory sentencing legislation is therefore arguably a contravention of section 9(1) and therefore unlawful.

Section 9(1A) of the RDA deals with indirect discrimination and provides that:

Where: 

(a) a person requires another person to comply with a term, condition or requirement which is not reasonable having regard to the circumstances of the case; and 

(b) the other person does not or cannot comply with the term, condition or requirement; and 

(c) the requirement to comply has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, by persons of the same race, colour, descent or national or ethnic origin as the other person, of any human right or fundamental freedom in the political, economic, social, cultural or any other field of public life; 

the act of requiring such compliance is to be treated, for the purposes of this Part, as an act involving a distinction based on, or an act done by reason of, the other person's race, colour, descent or national or ethnic origin.

CAALAS submits that both mandatory sentencing and the nature of the ‘exceptional circumstances’ rule, indirectly discriminate against Indigenous people by requiring Indigenous people to comply with terms which are not reasonable given their circumstances.  Under mandatory sentencing, Indigenous people are more likely to face a charge which carries a mandatory sentence due to the fact that the specific property offences to which mandatory sentencing has been applied are more likely to be committed by Indigenous people.  Further, the requirements of ‘exceptional circumstances’ are requirements with which many Indigenous people are unable to comply and the imposition of the requirement has the effect of nullifying the enjoyment by Indigenous people of fundamental human rights on an equal footing with non-indigenous people.  Thus, both mandatory sentencing legislation and the limited ‘exceptional circumstances’ rule are arguably unlawful by virtue of section 9(1A).

The Draft Declaration on the Rights of Indigenous Peoples TC "The Draft Declaration on the Rights of Indigenous Peoples" \f C \l "2" 
Article 6 of the Draft Declaration on the Rights of Indigenous Peoples seeks to protect Indigenous peoples from genocide through the separation of children from their families ‘under any pretext’.  Mandatory sentencing breaches the spirit of this Declaration by contributing to the removal of children from their parents (in many cases up to 1600 kilometres away) through the system of sentencing and imprisonment, and by contributing to the removal of parents from their children by way of transfers between prisons due to prison overcrowding. 

The Recommendations of the Royal Commission into Aboriginal Deaths in Custody TC "The Recommendations of the Royal Commission into Aboriginal Deaths in Custody" \f C \l "2" 
Mandatory sentencing fundamentally contravenes the spirit of all Recommendations of the Royal Commission into Aboriginal Deaths in Custody, as the point of all such recommendations was to reduce Indigenous deaths in custody by reducing the disproportionate representation of Indigenous people in custody.  In particular, mandatory sentencing is a breach of Recommendation 92 of the Royal Commission Into Aboriginal Deaths in Custody, which provides:

That governments which have not already done so should legislate to enforce the principle that imprisonment should be utilized only as a sanction of last resort.

CAALAS submits that the Commonwealth government is also currently in breach of this Recommendation by failing to use the powers available to it to legislate to overturn mandatory sentencing in the Northern Territory.

Many of the Recommendations also went to improving the justice system so as to make it more readily understood by Indigenous accused and more accommodating to their needs.  However, even when an interpreter is used, the vast majority of CAALAS’s criminal clients cannot understand the basic concept of mandatory sentencing.  They have grown used to a system where the magistrate decides whether an accused gets a fine, bond, Community Service Order or gaol.  While they do not expect to receive a non-custodial sentence every time they come to court they do expect that we, as their lawyers, will at least be able to argue for a bond, Community Service Order or other penalty.  They cannot understand why these alternatives are no longer available.  The concept of first, second and third strikes is also not understood. 

THE OBLIGATIONS AND POWER OF THE COMMONWEALTH GOVERNMENT TC "THE OBLIGATIONS AND POWER OF THE COMMONWEALTH GOVERNMENT" \f C \l "1" 
Application of the relevant Conventions in Australia and the Obligation on the Commonwealth Parliament to Overturn Mandatory Sentencing TC "Application of the relevant Conventions in Australia and the Obligation on the Commonwealth Parliament to Overturn Mandatory Sentencing" \f C \l "2" 
In Australia a treaty does not have the force of domestic law unless and until a domestic law is passed implementing the treaty (Koowarta v Bjelke Petersen (1982) 153 CLR 168; Teoh v Minister for Immigration and Ethnic Affairs (1995) 183 CLR 273)

This principle is based on the separation of powers between the executive and the parliament, the entering into of treaties being the role of the executive and the implementation of treaties in domestic law being the role of the parliament.  It is ironic that, in choosing to ignore international obligations or treating such obligations as having no application in the Northern Territory, the Northern Territory government appears to be placing some misguided reliance on the very principle of the separation of powers that is so fundamentally undermined by its own mandatory sentencing regime.

However, according to international law, the ratification of a Convention by a State imposes on that State an obligation to ensure that laws, policies and practices throughout the State, including all parts of federal States, are consistent with the provisions of the ratified Convention.  This constitutes an obligation on the Commonwealth Government which is expressly set out in the ICCP, the CROC and the CERD.  

Article 2(2)of the ICCPR provides that:

Article 2(2)
Where not already provided for by existing legislative or other measures, each State Party to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional processes and with the provisions of the present Covenant, to adopt such laws or other measures as may be necessary to give effect to the rights recognized in the present Covenant.

Article 4 of the CROC provides that:

States Parties shall undertake all appropriate legislative, administrative and other measures for the implementation of the rights recognized in the present Convention.  With regard to economic social and cultural rights, States Parties shall undertake such measures to the maximum extent of their available resources and, where needed, within the framework of international co-operation.

Article 2(1) of the CERD provides that:

(c) Each State Party shall take effective measures to review governmental, national and local policies, and to amend, rescind or nullify any laws and regulations which have the effect of creating or perpetuating racial discrimination wherever it exists; 

(d) Each State Party shall prohibit and bring to an end, by all appropriate means, including legislation as required by circumstances, racial discrimination by any persons, group or organization; 

Thus the Commonwealth government not only has the power to pass legislation overturning mandatory sentencing (as will be discussed below) but has positive international legal obligations to do so under the ICCPR, CROC and CERD.

The Power of the Commonwealth Parliament to Overturn Mandatory Sentencing TC "The Power of the Commonwealth Parliament to Overturn Mandatory Sentencing" \f C \l "2"  

Section 122 of Australia’s Constitution empowers the Commonwealth Parliament to make laws for the government of Territories, including the Northern Territory.  CAALAS is of the view that section 122 of the Constitution provides the necessary power for the Commonwealth to override mandatory sentencing legislation in the Northern Territory.  

CAALAS notes that the Human Rights (Mandatory Sentencing for Property Offences) Bill uses a form similar to that of the Euthanasia Laws Act 1997 (Cth), in that it first provides in effect that mandatory sentencing is generally unlawful and then provides that enactments contrary to the previous sections are of no effect.  This approach relies on the principle that State and Territory laws which are inconsistent with subsequent Commonwealth legislation in the form of the enacted Human Rights (Mandatory Sentencing for Property Offences) Act will become of no effect.  In CAALAS’s view, this is an effective mechanism vis a vis the Northern Territory
.  

However, for maximum certainty, and to preclude a situation where the Northern Territory government has power to enact legislation which must then be tested for inconsistency with the Commonwealth law, CAALAS recommends that a further provision be added to the Bill which amends the Northern Territory (Self Government) Act so as to specifically provide that the power of the Northern Territory government does not extend to the making of laws which have the purpose or effect of removing the sentencing discretion of the courts. 

CONCLUSION TC "CONCLUSION" \f C \l "1" 
While CAALAS welcomes attempts to ameliorate the worst effects of mandatory sentencing on indigenous people, measures such as diversionary conferencing and the ‘exceptional circumstances’ rule do not address the fact that the system of mandatory sentencing, particularly when applied to minor property offences, fundamentally breaches many of Australia’s human rights obligations.  Further, the diversionary system and the ‘exceptional circumstances’ rule, in their current form, themselves give rise to new human rights concerns.

CAALAS supports the passage of the Human Rights (Mandatory Sentencing for Property Offences) Bill and submits that the Commonwealth Parliament has both the power and the responsibility to pass the Bill in furtherance of its own international obligations to uphold and promote human rights.
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