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DEAC submission to the Senate Legal and Constitutional References Committee Inquiry into Human Rights (Mandatory Sentencing for Property Offences) Bill 2001
The Disability Employment Action Centre (DEAC) is a consumer based non-government organisation funded by the Federal Department of Family and Community Services.

DEAC was established in 1984 and currently provides advocacy, employment, education and training programs for people with a disability. DEAC is a non-disability specific organisation - we cater for the needs of people with varying disabilities and levels of impairment.

We welcome this opportunity to comment on the Inquiry into Human Rights (Mandatory 
Sentencing for Property Offences) Bill 2001. We commented on the Inquiry into the Human Rights (Mandatory Sentencing of Juvenile Offenders) Bill 1999, and reiterate and extend on our comments there, as we believe that many of the same issues are relevant.
In this submission we will again address the issue of the implications of mandatory sentencing for people with disabilities.

Introduction

It should be noted from the outset that the greatest implications for people with a disability who come in contact with the criminal justice system relates to two particular groups: people with an intellectual disability and people with psychiatric disabilities.

Many research studies in Australia and other Western nations have reported that people with an intellectual disability are over-represented in prison populations.

There is general acceptance by the disability sector and criminal justice system personnel that people with an intellectual disability are disadvantaged in the criminal justice system and that their appropriate and fair treatment raises issues for the system as a whole. 

DEAC believes that there is a causal relationship between the over-representation of people with intellectual disabilities in prison populations and the barriers they experience in exercising their legal rights.

The issues raised in the following pages are treated in detail in the NSW Law Reform Commission Discussion Paper No.11 – Sentencing Decisions and Options, 1996.

Mandatory sentencing and intellectual disability

Mandatory sentencing further exacerbates the disadvantage people with intellectual disabilities face in getting just and equitable treatment because it does not acknowledge the role or the circumstances that intellectual disability play in the breaking of the law.

Mandatory sentencing for minimum periods of detention effectively remove judicial discretion when the latter is of paramount importance in determining the mitigating circumstances or the role that an intellectual disability played in committing a crime.

Mandatory detention sentences are a form of indirect discrimination under the Disability Discrimination Act 1992 because in this instance equal treatment disadvantages people with an intellectual disability. Under mandatory detention laws the courts are limited in determining issues such as diminished culpability, which may be due to an intellectual disability. As such they are unable to ensure that the punishment is proportionate to the gravity of the offence.

Crime and Punishment

Justifications for sentencing include punishment or retribution, rehabilitation of the offender, deterrence from recidivism, and protection of the community. Some of these justifications have less relevance for the offender with an intellectual disability than for other offenders. 

For example, the moral justification of punishment as retribution for an offence may be limited when applied to people with an intellectual disability because the offender may not understand the wrongfulness of his/her actions.

Deterrence

The justification for the imposition of mandatory sentencing often comes from policy-makers who justify it as an effective measure of deterrence.

However, a New South Wales Court of Criminal Appeal decision has recognised that, "whereas general deterrence is a relevant consideration in every sentencing exercise, it is a consideration to which less weight should be given in the case of an offender suffering from a mental disorder or severe intellectual handicap"
. The Court, referring to a number of Victorian cases, stated that general deterrence should be given less weight in such cases, "because such an offender is not an appropriate medium for making an example to others."

In terms of individual deterrence the exercise of imposing a mandatory sentence may be of little use if the offender with an intellectual disability does not understand what they’re doing or what they are being punished for. Their lack of intellectual acuity often diminishes the possibility that further crimes will be influenced by prior punishment.

Detention 

In a recent submission to the NSW Law Reform Commission on the Criminal Justice System and People with an Intellectual Disability, the Kingston Legal Centre stated the following:

We believe that people with an intellectual disability are especially vulnerable when detained in custody, and that detention in custody imposes a greater hardship on such people than is usual. For many people with an intellectual disability, routine and patterns of life are essential to their wellbeing; they require familiarity and continuity. In addition, they often have little concept of the calculation of time or of the full extent of the criminal process. ... It is clear from our experience that the effect of custody threatens to diminish the living skills of an intellectually disabled person, and that the impact of custody will also be more severe than for an ordinary person.

Mandatory Sentencing and people with mental illness

DEAC is of the view that people with mental illness or psychiatric disabilities are particularly affected and disadvantaged by the removal of judicial discretion that mandatory sentencing entails. In many cases offenders are better served in terms of rehabilitation if redirected by a judge from the criminal justice system to the mental health system. A decision-maker should have the freedom to explore all options designed to rehabilitate the offender and protect the community.  The appointment of specialist Disability Officers to Courts such as the Melbourne Magistrates’ Court demonstrates a recognition by government and decision-makers that there is a need for more alternatives and assistance in relation to people with disabilities who face the criminal justice system.  Mandatory sentencing removes these alternatives.

The freedom to explore different options is removed by mandatory sentencing, which proscribes maximum punitive measures and excludes mitigating circumstances due to a disability. People with mental illness often commit offences whilst experiencing psychosis, depression, obsessions and compulsions.

Any law that does not allow the courts to take into account an offender’s mental state when committing an offence is by its nature unjust and only adds to the disadvantage and discrimination that this group of people suffers daily.
Conclusion

DEAC Inc. is of the view that mandatory sentencing for people with an intellectual or psychiatric disability is grossly unfair and discriminatory.  Judicial discretion is effectively removed when it is most needed, in determining the circumstances and impact of an intellectual or psychiatric disability in the carrying out of an offence and also in terms of the consequences of any sentence imposed – both for the offender and the community.

Mandatory sentencing can only increase the current over-representation of people with an intellectual or psychiatric disability in our prison system, when serious doubts already exist about whether people with these disabilities are treated fairly by our criminal justice system.

This is in contravention of principles expressed in the International Convention of Civil and Political Rights, the UN Convention on the Rights of the Child (which includes reference to people with disabilities) and the UN Declaration on the Rights of Disabled Persons.

DEAC Inc. believes that the Commonwealth has a duty to legislate to ban mandatory sentencing in relation to property offences, to ensure Australia’s compliance with its international human rights obligations and to remove legislation that impacts severely on Australia’s most vulnerable citizens.
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