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Summary

This submission supports the Human Rights (Mandatory Sentencing for Property Offences) Bill 2000, introduced by Senator Brown, which prohibits a law of the Commonwealth, or a State or Territory from sentencing a person to imprisonment or detention for a property offence.  Laws which impose mandatory minimum sentences of imprisonment for property offences (such as is the case in Western Australia and the Northern Territory), have a harsh and unjust operation in that they are unable to discriminate between trivial and serious offences; cannot take the personal circumstances of the offender into consideration including the reasons for committing the offence; and have an unduly harsh effect on Indigenous Australians.  In addition, mandatory minimum sentencing under the laws sought to be overturned by this Bill has the effect of a lack of proportionality to the offence; lacks sound policy and theoretical justification, and does not show any significant crime reduction effect.  Mandatory minimum sentencing laws also have consequences for the administration of justice, with a tendency for fewer guilty pleas, increased pressure on the courts, and a disproportionate increase in the imprisonment rate.

Introduction

Mandatory minimum sentences for certain property offences were introduced in Western Australia for a third offence for both adult and juvenile offenders in 1992.
  The Northern Territory introduced mandatory minimum sentences for property offences in 1997,
 and later for certain other offences, namely violent offences and sexual offences.
  There has been substantial and widespread criticism of these mandatory sentencing regimes from the judiciary,
 the legal profession,
 politicians,
 church and community groups,
 and commentators.
  Although mandatory sentences have always been present in some Australian jurisdictions, albeit generally for extremely serious offences,
 it is the imposition of harsh mandatory prison sentences for what can in some instances be comparatively trivial property offences which is the cause of serious community concern.  It is also the lack of sufficient and proper justifications, coupled with the consequences of these schemes, which has attracted national and international attention and disquiet.  The basis of these concerns will be examined below in the body of this submission which supports the Bill under consideration.  

It should also be added that this submission does not address the situation regarding mandatory sentences for juvenile offenders in any detail.

Unjust operation

Mandatory minimum sentences for property offences do not allow consideration of the seriousness or otherwise of the particular offence before the court as part of the sentencing process.  Neither do they allow consideration of the personal circumstances of the offender, including the reasons for committing the offence, the intellectual capacity of the offender, or any other matters which would normally act in mitigation of sentence.  In the case of the laws operating in the Northern Territory, there is a mandatory minimum sentence for adult offenders of fourteen day’s imprisonment for the first property offence, which applies no matter what the circumstances and no matter how trivial the offence.  The mandatory minimum sentences of ninety days’ imprisonment for the second offence and 12 months’ imprisonment for the third similarly apply no matter what the circumstances of the offence or the offender.  In other States or Territories, an offender charged with a less serious or trivial property offence would almost certainly receive a non-custodial sentence.  In the case of a youthful offender who had a chance of rehabilitation, this would almost certainly be the case.

Harsh effect on Indigenous Australians

It has been asserted in the second reading speech for the Bill that the mandatory sentencing schemes for property offences have an unduly harsh effect on Indigenous Australians, owing largely to the fact that the schemes target property offences, and the fact that Indigenous people make up 73% of the prison population of the Territory.
  A number of other commentators have come to similar conclusions based on a detailed examination of the available evidence.

High imprisonment rate

The annual collection of prisoner data by the Australian Bureau of Statistics from 30 June 2000 (released in June 2001), revealed that the imprisonment rate in the Northern Territory was 458.1 prisoners per 100 000 adult persons in the population.  This compares with an imprisonment rate nationally of 147.7.
  The Northern Territory is said to imprison four times as many Indigenous Australians than any other State or Territory in Australia, with Indigenous offenders comprising 74% of the adult prisoner population, and 75% of juveniles in detention in the Northern Territory.

Not only is the extraordinarily high imprisonment rate in the Northern Territory a social problem in itself, it also represents a high cost to the community in economic terms.  It has been estimated (based on government figures), that the cost of imprisoning an offender in the Northern Territory is in the region of $62 000 per annum.

Lack of proportionality to the offence charged

Proportionality of the sentence to the circumstances of the offence is one of the central tenets of the sentencing and criminal justice system in Australia.  This fundamental principle has been endorsed by the High Court of Australia in a number of important cases.
  Sentencing offenders to mandatory periods of imprisonment of twelve months (on their third offence) for trivial offences, which would in normal circumstances attract a small fine or other non-custodial penalty, infringes the principle of proportionality.  The lack of proportionality of the sentence to the degree of criminality can be further seen when a comparison is made between the mandatory minimum penalty in the Northern Territory for a second violent offence (a period of actual or suspended imprisonment must be served - no minimum time is specified); with the mandatory minimum penalty for a second property offence (90 days’ actual imprisonment).  

Lack of sound policy and theoretical justifications

One of the fundamental criticisms made by commentators is that there is no sound policy or theoretical justifications put forward in support of mandatory minimum sentencing laws in the two jurisdictions.
  If the purported justification for the laws is deterrence and therefore crime reduction and prevention, it has been stated by commentators that there has been a failure to show that the laws have indeed had that effect.
  One of the original objectives of the Northern Territory Scheme was deterrence, but it has been noted that this has now been abandoned in favour of retribution.

Should the mandatory minimum sentencing schemes be overturned?

For all of the reasons given above, the answer to the question of whether the mandatory minimum sentencing schemes for property offences should be overturned is yes.  There is a strong case based on the above arguments that not only should the laws be overturned in relation to less serious property offences, but also in relation to all offences.  It is central to the system of criminal justice in Australia that the judge be afforded discretion to take into account fully the circumstances of the offence and the offender.  Although sentences in all Australian jurisdictions are largely based on sentences passed in previous decisions, it is important that the judge be allowed to take into account all relevant matters.  

Conclusion

It is appropriate that the Federal Government use the powers at its disposal to override inappropriate State and Territory mandatory minimum sentencing schemes.  These schemes are creating positive harm to the community, in addition to failing to achieve their original goals.  Although these harsh laws may be superficially attractive to an electorate seduced by the rhetoric of “getting tough on crime”, it has been shown that harsh sentencing laws such as these do not in fact change the crime rate.  The operation of the laws has been shown to have an injurious effect on the community, particularly the Indigenous communities and should be overturned.
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