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SUPPLEMENTARY SUBMISSION 

AJAC SUBMISSION

TO THE

SENATE LEGL AND CONSTITUTIONAL REFERENCES COMMITTEE

NOTE

The Aboriginal Justice Advocacy Committee (“AJAC”) was set up in March of 1999 under recommendation 2 of the recommendations of the Royal Commission into Aboriginal Deaths in Custody (“the recommendations”). Its function is to advise the Government of the Northern Territory on progress of implementation of the recommendations. This submission is made on behalf and with the permission of the Chairman of AJAC, Mr. E. J. Taylor by its executive officer, Christopher Howse.
AJAC SURVEY OF NORTHERN TERRITORY ACTS OF PARILAIMENT

REQUIREING AMENDMENT TO CONFOMRM 

WITH RECOMMENDATIONS OF THE 

ROYAL COMMISSION INTO ABORIGINAL DEATHS IN CUSTODY

There are three basics to look at in the Northern Territory to ensure just dealing with Aboriginal people:

1. There is an overwhelming over representation of Aboriginal people in the law and justice system in the Northern Territory;

2. The Royal Commission into Aboriginal Deaths in Custody (“RCIADIC”) made 339 good recommendations to fix that problem;

3. the efforts of the previous Government to implement the recommendations have been unsatisfactory.
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Daily Average Number of Adult Prisoners In NT 1998-2000
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The daily number of Adult prisoners in Northern Territory jails looks like this
: -

The white line shows the date of handing down of the recommendations. What the graph shows is that far from getting better, the situation has got much worse since 1991. Around two thirds of the total number of adults shown on the graph above for each year are Aboriginal. It is difficult to get clear statistical information to show the racial difference. 
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Juveniles and adults continue to be arrested in large numbers by police. The figures are as follows
:
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The white line shows the date when the mandatory sentencing laws were brought in. The total number of persons apprehended has not changed in any practical way over 5 years. Statistics are not made available to the public to show the numbers of Aboriginal people arrested compared with Non-Aboriginals.
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Daily Average Number of Adult Prisoners In NT 1998-2000
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In the past, figures have been published showing the breakdown of arrests of Aboriginal as against non-Aboriginal people. It was reported in 1998
 that “Between 1993/94 and 1996/97, 1162 Aboriginal youths were arrested. Here is a graph of the results: -

Getting up to date figures on the racial difference has proved impossible, in spite of wide enquiry by this committee. Anecdotal evidence suggests that the majority of persons apprehended by police in the Northern Territory are Aboriginal. Moreover, Aboriginal people are being jailed at a rate around two thirds higher than that for Non-Aboriginals. And yet Aboriginal people make up only one quarter of the population of the Territory.

The problem expressed above is therefor verifiable by evidence both statistical and anecdotal. A number of changes to legislation may be made, some quite minor, which will have an immediate effect in the number of Aboriginals being jailed and apprehended. 

This survey recommends the following amendments:

· Bail Act: Amendment of S.40;

· Justices Act: Amendment/repeal of SS.80, 81, 84, 85(4), 86, and 93;

· Public Order and Anti Social Conduct Act: Repeal of same;

· Prisons (Correctional Services) Act: Amendment of S. 58;

· Trespass Act: Amendment of SS. 8 and 9;

· Sentencing Act: Repeal of S. 93; 78A & 78B and possibly 78BA-G;

· Juvenile Justice Act: Repeal of S.53AE.

In canvassing the matters pertinent to the suggested changes, the following will be set out below: -

· each Act needing amendment;

· the mischief caused by each Act at present to Aboriginal people;

· set out the portion of legislation requiring amendment;

· suggest the ambit of the amendment to be made.

Legislative reform in the interest of hard pressed bush Aboriginal Communities and families in Territory Towns has been moribund. The changes set out below will result in an immediate lowering of the jail rate for Aboriginal people and importantly, doing no violence to any settled sentencing principle. 

It is the view of this committee that the changes suggested are most urgent.

Bail Act

The Mischief

Large numbers of Aboriginal people spend time in jail because they can not pay estreeted bail money. It might be pointed out that when a person is arrested by police, that person in most cases will be released on bail with a promise to pay money to the Court if the person breaches bail. The most common cause of breach of bail is failing to come to Court on the promised date. It is well known that many bush Aboriginal people receive income from CDEP wages or unemployment benefit. Income from the former amounts to around $340.00 per fortnight. This appears to vary to a minor extent from program to program. But the figure may serve as a standard. Often extended families rely on the one wage. When an Aboriginal person defaults on bail, under S. 40 Bail Act, that person must ‘cut out’ the forfeited money by serving time in jail. This is the invariable effect of what is referred to in S.40(4) as ‘enforcement under Division 6 Part IV of the Justices Act.

It should remembered that reports from bush communities indicate widespread misunderstandings of bail conditions due inability to read, write or speak English properly. 

In this context, it is the practice of a number of magistrates to order forfeiture of bail monies on the occasion of the non-appearance of a defendant in his absence rather then reserving the question of forfeiture until the person is ultimately brought before the Court. The mischief here is that often where there is good reason why an Aboriginal person did not come to court, it is in practice unable to be put to the Court. Experience suggests that many Aboriginal people spend time in jail by dint of bail recognizance being forfeited unfairly in this manner. 

The Legislation
40. Enforcement of bail undertakings etc. 

(1) Where - 

(a) an accused person fails to comply with his bail undertaking or a bail condition; and 

(b) he or another person has entered into an agreement pursuant to a bail condition to forfeit an amount of money,

the court before which the accused person was required to appear in accordance with his bail undertaking may order that the amount referred to in paragraph (b) be forfeited and paid to the Territory. 

(2) If security or an amount of money has been deposited under an agreement entered into as a condition of the grant of bail to an accused person, a court may, when making an order under subsection (1), make a further order that the security or amount of money so deposited be applied in or towards payment of the amount ordered to be forfeited. 

(3) A court shall endorse or cause to be endorsed on the bail undertaking of an accused person particulars of every order made under subsection (1) or (2). 

(4) Where an order is made under subsection (1), it may be enforced under Division 6 of Part IV of the Justices Act. 

Action Needed
1. S. 40 Bail Act needs to be amended to either expressly allow bail moneys forfeited to be cut out by community service order, or to amend Division 6 Part IV Justices Act to so allow;

2. Amendment of S.40(1) to cause automatic reservation of the question of forfeiture till the defendant is brought before a Court.

Justices Act

The Mischief
Many Aboriginal people serve time in jail for inability to pay ‘on the spot’ fines. It is a little known fact that by far the majority of women who are jailed in the Northern Territory are merely serving time for failure to pay such fines. Out of date figures shown below
 show the large number of women who in the year 1998-99, were jailed for fine default. 
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There is a difference between a Court imposed fine and a fine dealt with as what is colloquially known as an ‘on the spot fine’. Over the last 40 years, Each jurisdiction in Australia has expanded the use of ‘on the spot’ fines very widely. Provision for doing so in the Northern Territory is made under the S.60 Justices Act. Under that Act, the following difficulties arise:

1. No provision is available under S.60 for people to cut out fines by way of Community Service Order;

2. When setting jail time for the cutting out of an amount of money owed, the scale found in S.80 Justices Act can result in unjust amounts being set for Aboriginal people with low incomes.

The Legislation

Division 6 - Execution

80. Findings of guilt or orders need not direct distress 

When any fine or sum of money is adjudged to be paid by a finding of guilt or order, it shall not be necessary for the finding of guilt or order to direct or provide for any levy of distress. 

81. Term of imprisonment where none specifically prescribed 

(1) Whenever the payment of any fine or sum of money adjudged to be paid by any finding of guilt or order is by this or any other Act authorized to be enforced by imprisonment with or without distress, but no term of imprisonment is prescribed by any Special Act, the imprisonment shall be for such period as the Court or Justice issuing the warrant of commitment in its or his discretion thinks fit, within the limits fixed by the following scale: 

	PRIVATE
Where the sum adjudged to be paid including the costs -
	The period of imprisonment
shall be -

	
Does not exceed $50
	
One day

	Exceeds $50
	One day and in addition one day for every $50 in excess of $50

(2) For the purposes of subsection (1) where the sum adjudged to 

be paid including the costs is not a multiple of $50 that sum shall be 

deemed to be next highest multiple of $50.


82. Proof of default 

In any proceedings before the Court or upon any application made to a Justice to issue a warrant of distress or commitment to enforce the payment of any fine or sum of money adjudged by a finding of guilt or order to be paid by one person to another person, then - 

(a) if the person to whom the sum is ordered to be paid is a clerk, the production of a certificate purporting to be signed by that clerk that the fine or sum or any part thereof has not been paid to him; and 

(b) in any other case the production of a statutory declaration to a like effect purporting to be made by the person to whom the sum is ordered to be paid,

shall be sufficient evidence of the facts therein stated, unless the Court or the Justice requires the clerk or other person to be called as a witness, or requires further evidence of the facts. 

83. Warrants to enforce payment may be postponed and payment by installments or security directed 

When any application is made to a Justice to issue a warrant of distress or commitment to enforce payment of any fine or sum of money adjudged or ordered to be paid by any finding of guilt or order, the Justice may, if he deems it expedient so to do, postpone the issue of the warrant for such time and on such conditions (if any) as he thinks fit. 

84. Findings of guilt and orders may be enforced by distress or imprisonment, as provided by this Act 

When any fine or sum of money is adjudged to be paid by a finding of guilt or order, payment of the fine or sum may, notwithstanding any other Act, be enforced as provided by this Act either - 

(a) by distress, and in default of sufficiency of distress by imprisonment; or 

(b) by imprisonment without distress.
85. Finding of guilt or order may impose imprisonment in default of payment of fine, &c. 

(1) When the Court adjudges the payment of any fine or sum of money, it may, in and by its finding of guilt or order, impose a term of imprisonment in default of payment. 

(2) If the Special Act upon which the finding of guilt or order is founded directs or appoints any manner or term of imprisonment, the finding of guilt or order shall be framed accordingly. 

(3) If no manner or term of imprisonment is so directed or appointed, imprisonment may be imposed and for any term which the Court thinks fit, not exceeding the time prescribed by section 81 with reference to the amount to be recovered. 

(4) Where a person has not, under Division 2A, paid the full amount of 2 or more penalties and prescribed costs, or part of them, and the Court or Justice imposes terms of imprisonment in default, the terms of imprisonment shall be cumulative unless the Court or Justice otherwise orders. 

86. On proof of default Justice may issue warrant of distress or commitment 

Whenever a Justice is satisfied that default has been made in the payment of any fine or sum adjudged to be paid, he may issue a warrant of distress or of commitment. 

…

93. Imprisonment for subsequent offence may commence at expiration of earlier sentence 

When a warrant of commitment is issued against a defendant who is then in prison, undergoing imprisonment upon a finding of guilt for any other offence, the warrant of commitment for the subsequent offence shall be forthwith delivered to the keeper of the goal to whom it is directed, and the Justice issuing the warrant may, if he thinks fit, order that the imprisonment for the subsequent offence shall commence at the expiration of the imprisonment to which the defendant has been previously adjudged or sentenced. 

93A. Power to imprison person arrested under warrant of commitment in any goal 

A warrant of commitment, notwithstanding that it is addressed to the keeper of some particular gaol, shall be deemed to be lawfully executed if the defendant is taken and conveyed to any other gaol, and there received into custody, and kept for the time mentioned in the warrant, and the keeper of any such other gaol to which the defendant is conveyed shall have the same power and authority under the warrant as if he were the keeper of the gaol named therein. 

Action Needed
The following amendments of the Justices Act are recommended:

1. Amendment of SS.80 and 81 to allow the Court to set a period of imprisonment in accordance with the financial circumstances allowing for money owed to be cut out at a rate to be fixed in the discretion of the Court and such rate to be allowed to be less than that set out in the scale;

2. Amendment of S.84 to allow any fine payable to be enforced by service of community service order and only in default of suitability at the discretion of the Director of Corrections or his delegate, by distress or imprisonment;

3. Amendment of S.85(4) to allow for the terms of imprisonment for fine default to be concurrent unless otherwise ordered;

4. Amendment of S.86 to make the assessment of the defaultee for a community service order mandatory and in default of suitability only, to issue a warrant of distress or commitment;

5. Amendment of S. 93 to make any warrant of commitment to be served concurrently with any pending sentence of imprisonment unless otherwise ordered.

Public Order and Anti Social Conduct Act

The Mischief
It is arguable that the Bill is aggressively pitched at an immature Non-Aboriginal audience, and no feature of it could possibly apply justly to Aboriginal constituents. 

Shortly prior to the introduction into parliament of the Public Order and Anti-Social Conduct Bill 2001.The Attorney General and Chief Minister, The Hon Denis Burke was quoted as follows in the Northern Territory News, our Territory daily on 4 June 2001 as follows:

‘The Chief Minister Denis Burke said the Sentencing Amendment Bill would give police more powers to deal with itinerants and juveniles…Mr. Burke said: “The Bill is really a matter of police knowing clearly what their powers are on activities that are not necessarily illegal, (emphasis added) but anti-social and distasteful and force law-abiding citizens to leave the area. I’m talking about drunken itinerants creating problems in public areas taking over public areas, taking over parks so children feel unsafe going there.”’

We might notice a few things about this comment:

· the use of the word ‘itinerants’, the vast majority of whom are Aboriginal;

· if the ‘itinerants’ were breaking the law, then police could arrest them for the offence they were committing. If an ‘Itinerant’ were: 

· drunk;

· using offensive language;

· fighting;

· or acting offensively in any way;

police would have power under the present Police Administration Act or Summary Offences Act to arrest such persons or detain them for their own safety if intoxicated. 

· Hence the phrase ‘not necessarily illegal, but anti-social and distasteful’ describes the work the Bill really has to do. The Bill then, allows police to use powers to move on people who are not breaking the law. 

New Powers to Police

There are five major ways in which police powers are increased:

1. police are given the power to determine what is acceptable behavior;

2. confiscation of property is possible under certain circumstances;

3. property rights are removed in certain circumstances;

4. areas of private habitation may be declared ‘places of anti-social conduct’ for up to 12 months;

5. police have the right to move people from private and public places in certain circumstances.

In Whose Interest is the Act?
Police and Emergency Services Minister Mike Reed is quoted as saying:

Anti-Social Behavior is not tolerated by the Government. This is ground-breaking legislation necessary to make the Territory a better place to live in and to visit. This is a sensible and considered approach to anti-social problems and despite efforts to deal with these problems with some existing laws, it is now apparent that some rational expansion is necessary.

Note the words ‘to live in’ and ‘to visit’ The proposed Act is aimed to look to the interests of those with homes and people who are visitors to the Territory. Namely the tourists. 

To take the tourist matter first. There is some history to the attention given to tourists, more particularly, those whose business it is to service them. That history in the present context is worth a passing reference. 

To take an example far from untypical. In May, a senior elder and traditional owner died and Ayres Rock was closed. It was commented in the Northern Territory News on 17 May 2001:

‘He (the Chief Minister Mr. Denis Burke) said: “These sorts of things would not be acceptable in any way shape or form down South, yet they’re foisted on the NT arbitrarily without any concern about the investment of operators.”

It was further reported:

He said the news of indefinite closure has “sent shockwaves” through the tourism industry…I’m not putting aside the sensitivities of the death but as chief minister I also must consider the impact the closure will have on the tourism industry.”

We might take the assurance from the Chief Minister about ‘insensitivity’s’ grain of salt. Be that as it may, we might pay some attention to the reporter’s analysis which appears in the article. 

“The CLP(Country Liberal Party) appeals to a view that Territorians are forced to pay the price of Australia’s guilt over Aboriginal disadvantage…” the report noting that: The row over barring climbers from Uluru bears some classic hallmarks of the Northern Territory’s CLP in election mode. Chief Minister Denis Burke made the ban a political issue even before Parks Australia had a chance to announce that the climb would be closed for 20 days as a sign of respect for a traditional owner who died at the weekend.”
In summary then, policy of the previous government is characterised by emphasis on the interests of: -

· Tourism;

· Business;

· Home Occupiers

at the expense of the rights and interests of Aboriginals.

Let us now consider the proposed Public Order And Anti-Social Conduct Act in this light. 

In a Ministerial Statement delivered in the Legislative Assembly on Tuesday 5 June 2001, the Chief Minister turned his attention to the matter of encouragement of the Tourism industry, but this time spoke specifically about the proposed Act. He said:

We are not being paranoid when we say that Territorians are beginning to feel unsafe on their streets.

We are not just being commercial when we say tourists – visitors to our Territory – should not be confronted with this behavior.

And are we being racist when we suggest that many of our urban problems might not be there if some of the people went home?

I know that the traditional people of Alice Springs are very unhappy about people coming to their area and misbehaving. Similarly the Larrakia in Darwin are sick of people from elsewhere coming here and causing trouble with their excess drinking and their anti-social behavior. It’s not fair to them and it’s not fair to them and it is not fair to any of the residents of our urban areas that strict anti-alcohol decisions in some areas mean all the problem drunks flock to the cities and towns. Out of sight, out of mind may make for a quieter life in some communities but is the problem just being transferred and inflicted on others?

So in whose interest is the law? Tourists, businesses and home owners are expressly mentioned. Yet the reasons why itinerant Aboriginal people congregate in Darwin, namely homelessness, lack of employment opportunity, alcoholism to name a few, are ignored by the Act.

Action Needed
To be repealed in its entirety. 

Prisons (Correctional Services) Act
The Mischief
Transfers of large numbers of Aboriginal prisoners from the bush from Darwin to Alice Springs have occurred for years and continue to occur. The problem is that bush people are very attached to the place where they grew up and do not travel far from it as a general rule. Most of them have little money. When a man from say Port Keats or Groote Eylandt is transferred to Alice Springs, He is generally cut off from any family visits for the balance of his sentence. Some of these people can be in this predicament for up to three years and more.

Recommendation 168 of the RCIADIC recommendations says that Aboriginal people should not be transferred if at all possible for the above reason. This recommendation has been supported by the government of the Northern Territory and initially formed a criterion to be applied to Black prisoners in considering a transfer. It no longer is. In a memorandum
 sent to the Minister for Correctional Services, it was put that it is necessary to transfer prisoners to Alice Springs irrespective of the number of visits they receive to achieve optimal efficiency of that institution. And…

“In addition, the staffing reduction that was envisaged in Darwin will not be possible.”
In a further memorandum to Minister Steve Hatton
, it was put that 

“…to enable us to manage effectively, it will not be possible, nor should it be appropriate, that compassionate grounds or inconvenience to others be used to justify placement of a prisoner…While this can be addressed as we are doing at the moment, where we simply inform people that this is policy and it will be applied, it may be beneficial to consider issuing a press release covering the policy aspects and enforcing the hard line approach to incarceration in the Northern Territory.”
The press release was subsequently issued made public that there would be no restrictions in future on where prisoners will be placed in future.
 It said in part:

“The bottom line is that offenders sentenced to a term of imprisonment need to realise that if they wish to avoid the hardships resulting from incarceration, then they should not offend. It’s as simple as that.”

Consequently, Aboriginal people continue to go to Alice Springs in the face of large numbers of appeals to the Commissioner of Correctional Services. This committee does not know of one appeal to date to the Commissioner that has been successful on compassionate grounds.

Last year, this committee brought an action in the Supreme Court to challenge large scale transfers of Aboriginal prisoners
. It was successful. The Court held that this was being done contrary to law and the Department of Correctional Services had to tighten up its procedures.

Another challenge has been brought recently by the Central Australian Aboriginal Legal Aid Service.
 The matter was not successful, either at first instance or on appeal. But in its wake, the NT Government has recently passed an Act which purports to oust the jurisdiction of the Courts in appealing transfer decisions. The Minister for Correctional Services, Mr. Manzie said in the second reading speech:

Such transfers subject to protracted, frustrating and expensive hurdles imposed by persons who have been found guilty of an offence against the community and because of the severity of the offence have had their liberty withdrawn by the proper authorities. This government will not be dictated to by such persons. The government expects that once a person has been found guilty and placed in prison, the Director of Correctional Services will have the ability to control the prisoner and deliver an efficient and effective prison system.

A prisoner, David Pendergast, who appealed unsuccessfully against transfer died in Alice Springs jail last Sunday of what seem to be natural causes. 

The Act and the philosophy behind it are repudiated by AJAC. The committee is anxious to pursue Court action to ensure that recommendation 168 is enforced. But it is recommended that the matter may be swiftly corrected by legislative change. 

The Legislation
PART XIV - REMOVAL OF PRISONERS


58. Prisoner may be removed 

(1) A prisoner shall - 

(a) on the order of a Judge of the Supreme Court; or 

(b) at the written direction of the Director,

be removed from a prison or police prison to another prison or police prison or be brought before a court or taken to such other place as required.

(2) A decision of the Director in relation to the removal of a prisoner to another person or police prison is final and is not to be challenged, appealed against, quashed or called into question in any court and is not to be subject to prohibition, mandamus, certiorari or a declaration or injunction in any court on any ground.
Action Needed

1. Repeal of the Amendment Act deleting the portions highlighted in gray above;

2. Amendment of the S.58 Prisons (Correctional Services) Act to implement statutorily recommendation 168 in order that the Director of Correctional Services was obliged to take into account the effect a transfer would have on a prisoner who was being transferred ‘away from his country’.

Trespass Act

The Mischief
Under private property law, a person may be warned off not merely for trivial cause, but for no cause whatsoever. Whilst the law may and has for centuries, allowed carte blanche to property owners to remove whom they wish for whatever reason they wish, it is suggested that when the Parliament will tag with criminal sanctions the behavior of trespass, this should neither: -

· be done without good cause;

· nor should notice be given under the Act without the cause being communicated to the person.

But under the Trespass Act, a person who commits the civil wrong of trespass is made a criminal. Grounds are not required under the act, and of course are not required to be notified to the person who is served with a trespass notice under the act.

The Legislation

8. Trespass after warning to stay off 

(1) Where a person is trespassing or has trespassed on any place, an occupier of that place may, at the time of the trespass or within a reasonable time afterwards, warn that person to stay off that place. 

(2) Where an occupier of any place has reasonable cause to suspect that a person is likely to trespass on that place, the occupier may warn that person to stay off that place. 

(3) Where a person is found guilty of an offence against this Act committed on or in respect of any place, the Court may warn that person to stay off that place. 

(4) A person who, being a person who has been warned under this section to stay off any place, trespasses on that place within one year after the giving of the warning, commits an offence. 

Penalty: 20 penalty units. 

9. Giving directions or warnings 

(1) A direction to leave under section 7 or a warning to stay off under section 8 shall be given to the individual person concerned either orally or by notice in writing delivered to that person or sent to that person by post. 

(2) Where the person concerned is a member of a group, it is a sufficient compliance with subsection (1) in relation to an oral direction to leave or a warning to stay off if the direction or warning is addressed to the group or members of it and it is clear that the person concerned is included among those persons addressed. 
Action Needed

1. Amendment of S.8 to make no warning possible without cause;

2. Amendment of S.9 requiring the cause to be communicated in warning.

Restitution Orders Under the Sentencing Act:

The Mischief

Where a person is responsible for a civil debt, the person to whom the debt is owed may sue for the debt and use civil remedies to enforce it. The strongest of these remedies is bankruptcy. However, a person will never serve jail time for a civil debt. Under the Sentencing Act though, an order may be made at the conclusion of a criminal proceeding where a persons property is lost or destroyed for restitution of that property. This is to save the person to whom the property belongs from suing for it separately. But under the Sentencing Act, a person may be serve jail time for non-payment of restitution. Many Aboriginal people are obliged to serve jail time to ‘cut out’ unpaid restitution monies by dint of inability to pay restitution. 

The Legislation

PART 5 - ORDERS IN ADDITION TO SENTENCE 

Division 1 - Restitution and Compensation Orders

87. Application of this Division 

A court may make an order under this Division whether or not it records a conviction and where the offender is acquitted on the ground of voluntary intoxication in the circumstances set out in section 383 of the Criminal Code. 

88. Orders for restitution and compensation 

A court may order an offender - 

(a) to pay compensation for injury suffered by a person in the course of or in connection with the commission of an offence; 

(b) to make restitution of property taken in the course of or in connection with the commission of an offence; and/or 

(c) to pay compensation for the loss or destruction or damage to property that occurs in the course of or in connection with the commission of an offence.

89. Reimbursement of costs of restoring property, &c. 

(1) A court may order an offender to pay the reasonable costs incurred by the Territory arising out of the commission of the offence including the costs of removing, disposing, dispersing, destroying, rehabilitating and/or cleaning up a thing used in or associated with the commission of the offence. 

(2) For the purposes of subsection (1), a thing includes real property. 

90. Making of order 

(1) An order under this Division is in addition to any other order to which an offender is liable. 

(2) Where an offence is taken into account under section 107 in imposing sentence on an offender for another offence, the court may make an order under this Division. 

(3) Where a court makes an order under this Division because of subsection (2), then, notwithstanding section 107, the offender has the same right of appeal as if the court had convicted the offender of the offence in relation to which the order was made. 

(4) A court may make an order for restitution under this Division only where it is satisfied that there has been property loss and that the person claiming the loss is entitled to recover the property. 

(5) A court shall not make an order under this Division where the person whose property was taken, lost, destroyed or damaged does not consent to the order being made. 

91. Application for order 

(1) An order under this Division may be made on the court's own motion or on the application of the prosecutor. 

(2) Nothing in subsection (1) requires a prosecutor to make an application on behalf of a person. 

92. Form of order 

An order under this Division may specify - 

(a) the amount to be paid by way of restitution, compensation or costs; 

(b) the person to whom restitution is to be made or compensation is, or costs are, to be paid; 

(c) the time within which restitution is to be made or compensation is, or costs are, to be paid; and 

(d) the way in which restitution is to be made, compensation is, or costs are, to be paid.

93. Imprisonment for breach of order 
(1) A court which makes an order under this Division may order that the offender be imprisoned if the offender fails to comply with the order. 

(2) A term of imprisonment ordered to be served under subsection (1) shall not be longer than 12 months. 

(3) In making an order under subsection (1), a court may give such directions as it thinks fit for the enforcement of the order including a direction that the offender appear before the court - 

(a) at a time and place stated in the direction; or 

(b) when called on by notice,

to show cause why the offender should not be imprisoned because of the offender's failure to comply with the order. 

(4) Where an offender fails to appear as required by a direction under subsection (3), the court may issue a warrant to arrest the offender and for the offender to be brought before the court to show cause in accordance with the direction. 

(5) In addition to subsection (4), where it appears to a court that there are reasonable grounds for believing that an offender has failed to comply with an order made under this Division, the court may issue a warrant to arrest the offender and for the offender to be brought before the court to show cause why the offender should not be imprisoned because of the offender's failure to comply with the order. 

94. Extension of time of order 

(1) A court which makes an order under this Division, may extend the time stated in the order within which the restitution is to be made or the compensation is, or costs are, to be paid. 

(2) A court which grants an extension of time under subsection (1) may vary the extended time. 

95. Payment of compensation by installment 

Where compensation is ordered to be paid by installments and an installment is not paid, the same proceedings may be taken as if the original order had directed that the unpaid installments be paid in a single amount and the amount had not been paid. 

96. Application by person against whom order made 

An offender ordered by a court to pay compensation under section 88 may apply to the proper officer of the court in the manner prescribed by the rules of the court for an order - 

(a) that time be allowed for the payment of the compensation; 

(b) that the compensation be paid by installments; or 

(c) for the variation of an order providing for the compensation to be paid by installments.

97. Orders not to affect other rights 

Nothing in this Division affects the right of a person to bring and maintain a civil action except that anything done or paid under an order made under this Division shall be taken into account in any award of damages.
Action Needed

1. Repeal of S.93 Sentencing Act;

2. Amendment of the Sentencing Act to say expressly that only civil remedies to enforce an order made under this part are available to a judgement creditor pursuant to same.

Mandatory Sentencing and the Sentencing Act
Immediate repeal of the provisions appearing below is required. Nothing less will do to avoid the mischiefs caused by the laws, which are well known and have not therefor been dealt with in this paper.

Division 6 - Minimum Mandatory Imprisonment for Property Offenders

78A. Imprisonment for property offenders 

(1) Where - 

(a) an offender who has been found guilty of one or more property offences is before a court to be sentenced in respect of those offences; and 

(b) the offender has not on any previous day been sentenced under this section by that court or any other court in respect of one or more property offences,

subject to subsection (6B), the court must record a conviction and order the offender to serve one term of imprisonment of not less that 14 days in respect of all of the offences referred to in paragraph (a). 

(2) Where - 

(a) an offender who has been found guilty of one or more property offences is before a court to be sentenced in respect of those offences; and 

(b) the offender has on a previous day been sentenced under this section by that court or any other court in respect of one or more property offences,

the court must record a conviction and order the offender to serve one term of imprisonment of not less that 90 days in respect of all of the offences referred to in paragraph (a). 

(3) Where - 

(a) an offender who has been found guilty of one or more property offences is before a court to be sentenced in respect of those offences; and 

(b) the offender has on 2 or more previous days been sentenced under this section by that court or any other court in respect of one or more property offences,

the court must record a conviction and order the offender to serve one term of imprisonment of not less that 12 months in respect of all of the offences referred to in paragraph (a). 

(4) If an offender who has been sentenced on a previous day under subsection (1), (2), (3) or (6D) is before a court to be sentenced in respect of one or more additional property offences that were committed before the offender was sentenced under that subsection - 

(a) this section (other than this subsection) does not apply in relation to those additional property offences; 

(b) the court may impose any sentence or make any order otherwise authorised by or under this or any other Act in relation to those additional property offences; and 

(c) if the offender subsequently appears before a court to be sentenced in respect of one or more property offences and it is necessary to determine the number of previous days on which the offender has been sentenced under this section, the day on which the offender was sentenced under this subsection is not to be taken into account as such a day.

(5) For the purposes of subsections (1), (2), (3) and (6D), an offender is to be taken to be before a court to be sentenced in respect of 2 or more offences if the offender is before a court in respect of each of those offences on the same day - 

(a) whether or not the offender is before the same court in respect of each of the offences; and 

(b) whether or not the offender is before a court in respect of each of the offences at the same time.

(6) A reference in subsection (1), (2), (3) or (4) to an offender who has been sentenced under this section or a provision of this section is to be read as including a reference to an offender who has been sentenced under section 78A as in force at any time on or after 8 March 1997. 

(6A) Despite sections 50 and 51, the mandatory period of a term of imprisonment imposed under subsection (1), (2), (3) or (6D) is not to be served concurrently with either of the following: 

(a) the term of imprisonment for another offence that is not a property offence regardless of when the sentence in respect of that other offence was imposed; 

(b) the term of imprisonment for another property offence if the sentence in respect of that other property offence was or is imposed on a different day.

(6B) A court is not required to make an order under subsection (1) if exceptional circumstances for not doing so exist and may instead impose any other sentence or make any other order authorised by this or any other Act. 

(6C) For the purposes of subsection (6B), exceptional circumstances will only exist if the offender is before the court to be sentenced in respect of a single property offence, the offender has not on any previous day been dealt with by a court under subsection (6B) and the court is satisfied of all of the following: 

(a) that the offence was trivial in nature; 

(b) that the offender has made, or has made reasonable efforts to make, full restitution; 

(c) that the offender is otherwise of good character and that there were mitigating circumstances (which it is noted do not include intoxication due to alcohol or the use of illegal drugs) that significantly reduce the extent to which the offender is to blame for the commission of the offence and demonstrate that the commission of the offence was an aberration from the offender's usual behaviour; 

(d) that the offender co-operated with law enforcement agencies in the investigation of the offence,

the onus of proving the existence of the matters referred to in paragraphs (a), (b), (c) and (d) being on the offender. 

(6D) If an offender who has been dealt with on a previous day under subsection (6B) is before a court to be sentenced in respect of one or more additional property offences that were committed before the offender was dealt with under subsection (6B) - 

(a) the court must record a conviction and order the offender to serve one term of imprisonment of not less that 14 days in respect of all of the additional offences; and 

(b) if the offender subsequently appears before a court to be sentenced in respect of one or more property offences and it is necessary to determine the number of previous days on which the offender has been sentenced under this section, the day on which the offender was sentenced under this subsection is to be taken into account as one such day.

(6E) If an offender who has been dealt with on a previous day under subsection (6B) is before a court to be sentenced in respect of one or more property offences that were committed after the offender was dealt with under subsection (6B) and it is necessary to determine the number of previous days on which the offender has been sentenced under this section, the day on which the offender was dealt with under subsection (6B) is not to be taken into account as such a day. 

(6F) A court must not impose a term of imprisonment under subsection (1), (2), (3) or (6D) in respect of all of the property offences for which the offender is being sentenced on a particular day that exceeds the sum of the maximum terms of imprisonment that could be imposed if a separate term were imposed in respect of each offence. 

(7) Nothing in this section is to be taken to affect the requirement under section 5(2) that a court must have regard to the matters specified in that section before - 

(a) ordering an offender to serve a term of imprisonment that exceeds the mandatory period in respect of all of the property offences for which the offender is being sentenced on a particular day; or 

(b) making any additional order in pursuance of section 78B in respect of an offender.

(8) For the avoidance of doubt, if an offender who has been dealt with on a previous day under section 53AE of the Juvenile Justice Act is before a court to be sentenced in respect of one or more property offences and it is necessary to determine the number of previous days on which the offender has been sentenced under this section, the day on which the offender was dealt with under section 53AE of the Juvenile Justice Act is not taken into account as such a day. 

(9) Despite anything in the Juvenile Justice Act or this Act, where - 

(a) an offender who has been found guilty of one or more property offences is before a court to be sentenced in respect of those offences; and 

(b) the offender has also been found guilty of one or more property offences committed before the offender attained the age of 18 years but has not been dealt with under the Juvenile Justice Act in respect of those offences,

the court may deal with the offender in respect of the offences referred to in paragraph (b) as if those offences had been committed by the offender after attaining the age of 18 years and this section applies accordingly. 

78B. Additional orders for property offenders 

(1) In addition to the order required to be made under section 78A, the court may make a punitive work order or any other order it may make under this Act. 

(2) An order referred to in subsection (1) cannot be made if its effect could be to release (whether conditionally or unconditionally) the offender from the requirement to serve the mandatory period as a term of actual imprisonment. 


Division 6A - Imprisonment for violent offences

78BA. Imprisonment for violent offences 

(1) Where a court finds an offender guilty of a violent offence and the offender has one or more times before (whether prior to or after this section commencing) been found guilty of a violent offence, the court must record a conviction and must order that the offender serve - 

(a) a term of actual imprisonment; or 

(b) a term of imprisonment that is suspended by it partly but not wholly.

(2) Nothing in subsection (1) is to be taken to affect the power of a court to make any other order authorised by or under this or any other Act in addition to an order under subsection (1). 


Division 6B - Imprisonment for sexual offences

78BB. Imprisonment for sexual offences 

(1) Where a court finds an offender guilty of a sexual offence, the court must record a conviction and must order that the offender serve - 

(a) a term of actual imprisonment; or 

(b) a term of imprisonment that is suspended by it partly but not wholly.

(2) Nothing in subsection (1) is to be taken to affect the power of a court to make any other order authorised by or under this or any other Act in addition to an order under subsection (1). 


Division 7 - Punitive Work Orders

78C. Punitive work order 

(1) The Minister may, in writing, approve work as a project to be participated in under a punitive work order. 

(2) A court which finds an offender guilty of an offence may order the offender to participate, within such time as the court may order, in an approved project for 224 hours. 

(3) A punitive work order may require an offender to present himself or herself - 

(a) at a place and to a person and within a time, specified in the order; or 

(b) at a place and to a person and within the time and by the means as directed by the Director in writing.

(4) Where a court makes a punitive work order, the offender shall not leave the precincts of the court until he or she signs the order. 

(5) Where a court makes a punitive work order, it shall ensure that a copy of the order is - 

(a) given to the offender; and 

(b) sent to the Director.

(6) Where a punitive work order contains a requirement in accordance with subsection (3)(b), the Director shall cause written notice of the direction to be given to the offender as soon as practicable after the order is made. 

(7) Despite section 69 of the Prisons (Correctional Services) Act, a prisoner is not entitled to be paid for any work performed in compliance with a punitive work order. 

78D. Circumstances in which punitive work order may be made 

A court shall not make a punitive work order unless it - 

(a) has been notified by a probation officer that arrangements have been or will be made for the offender to participate in an approved project under the order; and 

(b) is satisfied, after - 

(i) considering a report from a probation officer about the offender and his or her circumstances; 

(ii) taking into account the offender's physical and mental capacity; and 

(iii) if the court thinks necessary - hearing a probation officer, 

that - 

(iv) the offender is a suitable person to participate in the approved project; and 

(v) the project is approved and can be provided under the arrangements referred to in paragraph (a).

78E. Duties of offender in carrying out punitive work order 

(1) An offender in respect of whom a punitive work order is in force shall - 

(a) participate, for the number of hours specified in the order, in such approved project as a probation officer directs; 

(b) participate in the project in a satisfactory manner; 

(c) while participating in the project, comply with any reasonable direction of a probation officer or supervising officer; and 

(d) in the case of an offender who is not serving a term of actual imprisonment - inform a probation officer of a change in his or her residential address not later than 48 hours after the change.

(2) Except where he or she consents, an offender shall not be required to participate in an approved project under a punitive work order for more than 8 hours (exclusive of time allowed for meals) in any one day. 

78F. Review of punitive work order 

(1) The court that made a punitive work order, on the application of the Director, may - 

(a) revoke the punitive work order and order the offender to serve a term of imprisonment of 28 days; or 

(b) vary the time within which the offender is to complete his or her participation in the approved project or otherwise vary the terms of the order, but shall not reduce the number of hours the offender is required to participate in an approved project under the order.

(2) Where the Director makes an application under subsection (1), the court shall summons the offender to appear before it on the hearing of the application and, if the offender does not appear in answer to the summons, may order that a warrant to arrest the offender be issued. 

(3) Without limiting the matters that a court may take into consideration in reviewing a punitive work order, the grounds for reviewing such an order include the fact - 

(a) that the offender is in custody on a charge for another offence; 

(b) that the offender's behaviour is such that the carrying out of the terms of the order is impracticable; or 

(c) that the operation of the order offends other persons.

78G. Breach of punitive work order 

(1) An offender is in breach of a punitive work order if he or she - 

(a) fails to comply with a term or condition of the order; 

(b) fails to carry out his or her obligations under section 78E(1); 

(c) disturbs or interferes with any other person participating in or doing anything under a punitive work order or a community service order; 

(d) assaults, threatens, insults or uses abusive language to - 

(i) a probation officer; 

(ii) a supervising officer; or 

(iii) a prison officer responsible for supervising the order, 

at any time during the period that the order is in force;

(e) in the case of an offender who is not serving a term of actual imprisonment - changes his or her address for the purposes of evading execution of this Act; 

(f) commits an offence against a law in force in the Territory, the Commonwealth or a State or another Territory of the Commonwealth at any time during the period that the order is in force; or 

(g) commits a breach of the Regulations.

(2) Where a Justice is satisfied that an offender is in breach of a punitive work order, the Justice may - 

(a) issue a summons directing the offender to appear before the court on a date and at a time specified in the summons; or 

(b) where the Justice is satisfied the offender may not appear, issue a warrant for the arrest of the offender.

(3) Where an offender served with a summons issued under subsection (2)(a) fails to attend before the court, the court may issue a warrant for the arrest of the offender. 

(4) Where the court that made a punitive work order is satisfied that the offender is in breach of the order, the court shall, whether or not the order is in force at the time the offender appears before the court, and whether or not the offender has participated in a project under the order for some of the time he or she was required to participate in the project, order that the offender be imprisoned for 28 days. 

(5) Where a court imposes a term of imprisonment under subsection (4), the punitive work order shall be deemed to be revoked and the court - 

(a) shall then deal with the offender for the offence in respect of which the punitive work order was made by - 

(i) if that offence is a property offence - 

(A) varying the order made in pursuance of section 78A in respect of the offence by extending the mandatory period; or 

(B) making any other order it may make under this Act, other than an order the effect of which would be that the offender would not serve the whole of the mandatory period or any extension of that period under sub-subparagraph (A) as a term of actual imprisonment; or

(ii) if that offence is not a property offence - making any other order it may make under this Act; and

(b) may, in dealing with the offender in accordance with paragraph (a), take into account the extent to which the offender had complied with the order or any other order made in respect of the offence.

(6) Where a punitive work order is made in respect of more than one offence and the court that made the order is satisfied that the offender is in breach of the order, the court shall deal with the offender under this section in relation to all the offences in respect of which the order was made.
Juvenile Justice Act

Immediate repeal of the provisions following is necessary.

Division 3 - Repeat Property Offenders

53AE. Sentencing of repeat property offenders who have attained the age of 15 years 

(1) In this section, "juvenile" means a juvenile who has attained the age of 15 years. 

(2) Where - 

(a) a juvenile who has been found guilty of one or more property offences is before the Court to be sentenced in respect of those offences; and 

(b) the Court has on a previous day dealt with the juvenile under section 53(1) in respect of one or more property offences,

the Court must do one of the following: 

(c) order the juvenile to participate in a program approved under subsection (3) and adjourn the matter for that purpose; 

(d) record a conviction and order the juvenile to serve one period of detention of not less than 28 days in respect of all of the offences referred to in paragraph (a).

(3) The Minister may, by notice in the Gazette, approve a program for the purposes of subsection (2)(c). 

(4) If the Court is satisfied that a juvenile ordered under subsection (2)(c) to participate in a program has satisfactorily completed the program, the Court may - 

(a) make an order under section 53(1)(a) discharging the juvenile without penalty in respect of all of the offences referred to in subsection (2)(a); or 

(b) do any of the other things specified in section 53(1) in respect of all of those offences.

(5) If - 

(a) the Court is satisfied that a juvenile ordered under subsection (2)(c) to participate in a program has failed to satisfactorily complete the program; 

(b) the juvenile is found guilty of one or more offences committed while the matter stands adjourned under subsection (2)(c); or 

(c) both of the events described in paragraphs (a) and (b) occur,

the Court must - 

(d) if the order under subsection (2)(c) is still in force - revoke the order; and 

(e) record a conviction and order the juvenile to serve one period of detention of not less than 28 days in respect of all of the offences in relation to which the order under subsection (2)(c) was made and, if any of the offences referred to in paragraph (b) are property offences, all of those property offences.

(6) Where - 

(a) a juvenile who has been found guilty of one or more property offences is before the Court to be sentenced in respect of those offences; and 

(b) the juvenile has on one or more previous days been dealt with under subsection (2)(d), (4)(a) or (b) or (5) or this subsection by the Court in respect of one or more property offences,

the Court must record a conviction and order the juvenile to serve one period of detention of not less than 28 days in respect of all of the offences referred to in paragraph (a). 

(7) If a juvenile who has on a previous day been dealt with under subsection (2)(d), (4)(a) or (b), (5) or (6) is before the Court to be sentenced in respect of one or more additional property offences that were committed before the juvenile was dealt with under that provision - 

(a) this section (other than this subsection) does not apply in relation to those additional property offences; and 

(b) the Court may do any of the things specified in section 53(1) in relation to those additional property offences.

(8) A reference in subsection (6) to a juvenile who has been dealt with under a provision of this section is to be read as including a reference to a juvenile who has been sentenced under section 53AE as in force at any time on or after 8 March 1997. 

(9) The mandatory period of a period of detention imposed under subsection (2)(d), (5)(e) or (6) is not to be served concurrently with either of the following: 

(a) a period of detention for another offence that is not a property offence regardless of when the sentence for the other offence was imposed; 

(b) the period of detention for another property offence if the sentence in respect of that other property offence was imposed on a different day.

(10) The Court must not make an order under subsection (2)(d), (5)(e) or (6) detaining a juvenile in respect of all of the property offences for which the juvenile is being sentenced on a particular day that exceeds - 

(a) the sum of the maximum periods of detention that could be imposed if a separate period were imposed in respect of each offence; or 

(b) 12 months,

whichever is the lesser. 

53AF. Additional orders for repeat property offenders 

(1) In addition to the order required to be made under section 53AE, the Court may make a punitive work order or any other order it may make under this Act. 

(2) An order referred to in subsection (1) cannot be made if its effect could be to release (whether conditionally or unconditionally) the juvenile from the requirement to serve the mandatory period at a detention centre or in a prison. 

53AG. Imprisonment and detention under this Division 

(1) A period of imprisonment or detention under this Division may be served continuously or periodically at the discretion of the Court. 

(2) Where the Court, under this Division, sentences a juvenile to a period of detention in a detention centre during which period the juvenile will attain the age of 18 years, the juvenile shall, not later than 28 days after attaining the age of 18 years, be transferred from the detention centre to a prison, within the meaning of the Prisons (Correctional Services) Act, to serve the remainder of the sentence. 

(3) Where a detainee is transferred to a prison under subsection (2), the order of the Court sentencing the juvenile to a period of detention in a detention centre shall, notwithstanding anything to the contrary in this Act, be deemed to be an order of the Court sentencing the juvenile to - 

(a) a term of imprisonment for the period remaining to be served under the order; and 

(b) in respect of the remainder (if any) of the mandatory period - a term of actual imprisonment for that remainder.

(4) Subject to subsection (3), nothing in this section shall be construed as limiting the power of the Supreme Court to impose on a juvenile a sentence it could otherwise than under this section impose on the juvenile. 

(5) Subject to subsection (2), where the Court makes an order under this Division in respect of a juvenile that order shall remain in force, provided that the juvenile complies with the Act and the order, notwithstanding that the juvenile has attained the age of 18 years. 


Division 3A - Punitive Work Orders

53AH. Punitive work order 

(1) The Minister may approve work as a project to be participated in under a punitive work order. 

(2) The Court that found a juvenile guilty of an offence may order the juvenile to participate, within such time as the Court may order, in an approved project for 224 hours. 

(3) A punitive work order may require the juvenile to present himself - 

(a) at a place and to a person and within a time, specified in the order; or 

(b) at a place and to a person and within the time and by the means as directed by the Director in writing.

(4) Where the Court makes a punitive work order, the juvenile shall not leave the precincts of the Court until the juvenile signs the order. 

(5) Where the Court makes a punitive work order, it shall ensure that a copy of the order is - 

(a) given to the juvenile; and 

(b) sent to the Director.

(6) Where a punitive work order contains a requirement in accordance with subsection (3)(b), the Director shall cause written notice of the direction to be given to the juvenile as soon as practicable after the order is made. 

(7) Despite section 69 of the Prisons (Correctional Services) Act, a juvenile is not entitled to be paid for any work performed in compliance with a punitive work order while the juvenile is in a prison. 

(8) In this section, "juvenile" means - 

(a) a child who has attained the age of 15 years; or 

(b) in the absence of proof as to age, a child who apparently has attained the age of 15 years.

53AJ. Circumstances in which punitive work order may be made 
The Court shall not make a punitive work order unless it - 

(a) has been notified by a probation officer that arrangements have been or will be made for the juvenile to participate in an approved project under the order; and 

(b) is satisfied, after - 

(i) considering a report from a probation officer about the juvenile and his or her circumstances; 

(ii) taking into account the juvenile's physical and mental capacity; and 

(iii) if the Court thinks necessary - hearing a probation officer, 

that - 

(iv) the juvenile is a suitable person to participate in the approved project; and 

(v) the project is approved and can be provided under the arrangements referred to in paragraph (a).

53AK. Duties of juvenile in carrying out punitive work order 

(1) A juvenile in respect of whom a punitive work order is in force shall - 

(a) participate, for the number of hours specified in the order, in such approved project as a probation officer directs; 

(b) participate in the project in a satisfactory manner; 

(c) while participating in the project, comply with any reasonable direction of a probation officer or supervising officer; and 

(d) in the case of a juvenile who is not at a detention centre or in a prison - inform a probation officer of a change in the juvenile's residential address not later than 48 hours after the change.

(2) Except where the juvenile consents, a juvenile shall not be required to participate in an approved project under a punitive work order for more than 8 hours (exclusive of time allowed for meals) in any one day. 

53AL. Review of punitive work order 

(1) The Court that made a punitive work order, on the application of the Director, may - 

(a) revoke the punitive work order and order the juvenile to be detained at a detention centre for not less than 28 days; 

(b) revoke the punitive work order and sentence the juvenile to serve a term of imprisonment of 28 days; or 

(c) vary the time within which the juvenile is to complete the juvenile's participation in the approved project or otherwise vary the terms of the order, but shall not reduce the number of hours the juvenile is required to participate in an approved project under the order.

(2) Where the Director makes an application under subsection (1), the Court shall summons the juvenile to appear before it on the hearing of the application and, if the juvenile does not appear in answer to the summons, may order that a warrant to arrest the juvenile be issued. 

(3) Without limiting the matters that the Court may take into consideration in reviewing a punitive work order, the grounds for reviewing such an order include the fact - 

(a) that the juvenile is in custody on a charge for another offence; 

(b) that the juvenile's behaviour is such that the carrying out of the terms of the order is impracticable; or 

(c) that the operation of the order offends other persons.

53AM. Breach of punitive work order 

(1) A juvenile is in breach of a punitive work order if the juvenile - 

(a) fails to comply with a term or condition of the order; 

(b) fails to carry out the juvenile's obligations under section 53AK(1); 

(c) disturbs or interferes with any other person participating in or doing anything under a punitive work order or a community service order; 

(d) assaults, threatens, insults or uses abusive language to - 

(i) a probation officer; 

(ii) a supervising officer; or 

(iii) a member of the staff of a detention centre or prison officer responsible for supervising the order,

at any time during the period that the order is in force; 

(e) in the case of a juvenile who is not at a detention centre or in a prison - changes his or her address for the purposes of evading execution of this Act; 

(f) commits an offence against a law in force in the Territory, the Commonwealth or a State or another Territory of the Commonwealth at any time during the period that the order is in force; or 

(g) commits a breach of the Regulations.

(2) Where a Justice is satisfied that a juvenile is in breach of a punitive work order, the Justice may - 

(a) issue a summons directing the juvenile to appear before the Court on a date and at a time specified in the summons; or 

(b) where the Justice is satisfied the juvenile may not appear, issue a warrant for the arrest of the juvenile.

(3) Where a juvenile served with a summons issued under subsection (2)(a) fails to attend before the Court, the Court may issue a warrant for the arrest of the juvenile. 

(4) Where the Court that made a punitive work order is satisfied, by evidence on oath or by affidavit, or by the admission of the juvenile, that a juvenile is in breach of the punitive work order, the Court shall, whether or not the order is in force at the time the juvenile appears before the Court, and whether or not the juvenile has participated in a project under the order for some of the time the juvenile was required to participate in the project - 

(a) order that the juvenile be detained at a detention centre for not less than 28 days; or 

(b) order that the juvenile serve a term of imprisonment for 28 days.

(5) Where the Court imposes a term of detention or imprisonment under subsection (4), the punitive work order shall be deemed to be revoked and the Court - 

(a) shall then deal with the juvenile for the offence in respect of which the punitive work order was made by - 

(i) if that offence is a property offence - 

(A) varying the order made in pursuance of section 53AE in respect of the offence by extending the mandatory period; or 

(B) making any other order it may make under this Act, other than an order the effect of which would be that the offender would not serve the whole of the mandatory period or any extension of that period under sub-subparagraph (A) as a term of actual imprisonment; or

(ii) if that offence is not a property offence - making any other order it may make under this Act; and

(b) may, in dealing with the juvenile in accordance with paragraph (a), take into account the extent to which the juvenile had complied with the order or any other order made in respect of the offence.

(6) Where a punitive work order is made in respect of more than one offence and the Court that made the order is satisfied that the juvenile is in breach of the order, the Court shall deal with the juvenile under this section for all the offences in respect of which the order was made.
Difficulties with the ‘6 Point Plan’
It is understood that the Labour Government campaigned on the ‘6 point plan’ but did so without drafting legislative changes to implement it. Whether by accident or design, the position paper document setting out the plan reads as if intended to sound like mandatory sentencing without being called mandatory sentencing. In other words, intended to get the exact same result without offending the formal difficulties mandatory sentencing has caused. As such, it is the view of this committee that such an amendment would be trying to hoodwink government’s constituents by slight of hand.

jailing property offenders guilty of the offence of: -

· motor car theft;

· unlawful entry;

· aggravated unlawful entry;

· criminal damage of a dwelling house.

unless there are ‘extenuating circumstances’. 

Recommendation 92 of RCIADIC says that jurisdictions that have not already done so must legislate to the effect that jail shall be the sanction of last resort. Such an amendment as suggested above will go contrary to the recommendation. AJAC recommends repeal of the parts of the Sentencing Act setting up the mandatory sentencing scheme. What is overlooked here is that housebreakers generally go to jail anyway by application of ordinary sentencing principles. It is recommended that the new government allow such principles to stand as they have in the past.

There are two other particular difficulties with the legislative scheme proposed in the 6 point plan:

1. A Labour Attorney General ‘scrutinising and requesting the DPP to consider appeals ‘in any case where the intention of Parliament has not been achieved’
 is contrary to law not only as expressed in the statute setting up the position of the DPP, but also the doctrine of separation of powers.

2. Amending the Sentencing Act ‘to allow and require courts to have regard to the sentence option that the victim wants to see happen in their case’
 will have a most adverse effect on the running of a sentencing proceeding. For good reason, victim impact statements have been permitted with the victim allowed to give evidence about the effect the actions of the accused had on that person. But sentencing options and the principles of their application have been taken out of the hands of victims and placed into those of Judges and Magistrates for the express purpose of movement from denunciation to orderly and seemly disposal of criminal sanctions. AJAC has grave concerns about Aboriginal persons, many of whom do not sufficiently understand what is happening to them already, let alone being subjected to victims suggestions on punishment as something a court is obliged to take into account.

13 SEPTEMBER 2001

Christopher Damien Howse

Executive Officer

Northern Territory Aboriginal Justice Advocacy Committee
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� Northern Territory Correctional Services Annual Report 1999-2000 p. 89


� Northern Territory Police, Fire and Emergency Services 1999-2000 Annual Report p 96


� Royal Commission into Aboriginal Deaths in Custody NT Government Implementation Report 1996/97 p. 144


� provided in a letter to the Top End Women’s’ Legal Service by the previous Chief Minister Denis Burke


� Northern Territory News 4 June 2001


� ,Tackling Anti-Social Behavior An Information Paper About the NT Government’s New Laws’ Northern Territory Government P. 3


� Northern Territory News 17 May 2001


� Ministerial Statement by Denis Burke Chief Minister and Attorney General, Legislative Assembly, Tuesday 5 June 2001, Page 4.


�Memorandum from Commissioner J. E. Gardiner of NT Correctional Services to Minister Steve Hatton dated 9 October 1996


� Memorandum from Commissioner J. E. Gardiner of NT Correctional Services to Minister Steve Hatton dated 12 November 1996


� Media Release of Minister for Correctional Services Hon. Steve Hatton MLA dated 19 November 1996


� Wesley V Moore & Others unreported No. 56 of 1999 (9909348)


� Christine Joseph Casey v The Department of Family and Community Services and Others. (Unreported and Appeal Pending)


� Second Reading Speech (Mr. Manzie [Correctional Services]) Eighth Assembly, First Session 29 May 2001 Parliamentary Record No. 28


� Labour Party (NT) Position Paper: Crime-Protection, Punishment, Prevention: p.22


� Labour Party (NT) Position Paper: Crime-Protection, Punishment, Prevention: p.25
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